JAMES P. SCANLAN
2638 39th Street, N.W.
Washington, D.C. 20007
(202) 337-3927

May 17, 1995
CONFI DENTI AL

The Honorabl e Abner J. M kva HAND DELI| VERED
Assistant to the President and
Counsel to the President
The White House
West Wng, Second Fl oor
1600 Pennsyl vani a Avenue, N W
Washi ngton, D.C. 20500

Dear Judge M kva:

Thank you for your letter of March 8, 1995, advising that
you had forwarded the materials | provided you on February 9,
1995, to the Departnent of Justice. Your letter referenced
al | egations of prosecutorial msconduct by the Ofice of
I ndependent Counsel that | had already brought to the attention
of the Departnment of Justice and indicated that you are relying
on the Departnment of Justice to address those allegations in the
appropriate manner. In light of that characterization of the
nature of my correspondence to you, sone clarification is in
or der.

The materials | provided you on February 9, 1995, consisted
of nearly 400 singl e-space pages of narrative material, as well
as a large volune of supporting attachnents, which | had
previously provided to the Attorney CGeneral on Decenber 1, 1994,
and January 17, 1995. These materials addressed issues of
prosecutorial msconduct by the Ofice of |Independent Counsel
Arlin M Adans that | suggested may involve federal crinmes. It
is nmy understanding that the materials provided to the Departnent
of Justice on Decenber 1, 1994, which were approximtely 85
percent of the total, were forwarded by Associate Deputy Attorney
General David Nargolis to the Departnent's O fice of Professional
Responsibility at the beginning of the year, with the materials |
provided in md-January being forwarded to the Ofice of
Prof essi onal Responsibility shortly after they were received in
the Departnment. As suggested by the volune of the materials, the
i ssues they address are of some conplexity, though that vol unme
also reflects the fact that the materials thensel ves contain the
answers to many of the issues they raise. 1n any case, the
O fice of Professional Responsibility presumably will carefully
review the issues raised in those materials and will do so in as
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expedi tious a manner as possible, and the Attorney General then
w Il take such action as she deens appropriate with regard to
requesting the renoval of Judge Adans as | ndependent Counsel or
recomrendi ng the disciplining or prosecution of Judge Adans or
persons who served on his staff.

My purpose in bringing those materials to your attention,
however, involved a subject that was both | ess conplex and nore
appropriately considered by the President than the broader
all egations contained in the materials. Specifically, the
subject of ny letter to you involved the issue of whether actions
of the Honorable Jo Ann Harris in her role as an Associate
I ndependent Counsel warrant the President's renoving her fromthe
position of Assistant Attorney General for the Crimnal D vision

As | show below, the actions of Ms. Harris that | maintain
render her unfit to fulfill the responsibilities of her current
position can be summarized relatively briefly. Moreover, the
nature of Ms. Harris' conduct in these matters is sonething about
which there is little roomfor disagreenent. As | noted in ny
earlier letter, | believe that the great majority of Americans
woul d regard those action to disqualify Ms. Harris from
overseeing the actions of federal prosecutors. |[|ndeed, nost
Americans, as well as nost principled federal prosecutors, would
likely believe that Ms. Harris should herself be prosecut ed.

In any case, assuming that the description of events | set
out below is an accurate one, | cannot believe that either you or
the President would regard Ms. Harris as a suitable person to
exercise responsibility in any matter involving the
adm ni stration of justice. | therefore urge you to consider
these matters carefully, verifying any matters about which you
may har bor doubts, and, assum ng that you do find ny description
of these events to be essentially accurate, to bring these
matters to the attention of the President.

| set out in Section A below a description of certain
matters in which Ms. Harris was directly involved while an
Associ ate | ndependent Counsel. 1In Section B, | point out why in
[ight of Ms. Harris' role in these matters and certain issues
currently facing the Departnment of Justice, it is particularly
i nappropriate that Ms. Harris continue in her role as Assistant
At torney General.

A Prosecutorial M sconduct in Which the Honorable Jo Ann
Harris was Directly Involved Wile Serving as an
Associ ate | ndependent Counsel in the Ofice of
| ndependent Counsel Arlin M Adans
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The matters addressed in this section have been sel ected
because of Ms. Harris' role while she was an Associ ate
I ndependent Counsel, a position she left sone tine subsequent to
Novenber 1992. In sone cases, however, the descriptions continue
beyond the time when Ms. Harris left that position. This is, in
part, to give the matter context, and, in part, because, whether
or not Ms. Harris had any continuing involvenent in the matter
after she left the position of Associ ate | ndependent Counsel, it
is reasonable to regard her as sharing responsibility for the
O fice of Independent Counsel's ultimte actions even when those
actions occurred subsequent to Ms. Harris' departure.

Though | submit that the matters di scussed bel ow woul d
disqualify Ms. Harris froma position of responsibility in
federal |aw enforcenent, it should borne in mnd that there is
little reason to believe that the matters addressed even in the
| arger materials are the only, or the nobst serious, instances of
prosecutorial abuse in which Ms. Harris was directly invol ved.
Presumabl y, at |east sone other instances of simlar conduct
involving Ms. Harris will be revealed in a conpetent
i nvestigation by the Ofice of Professional Responsibility.

Each of the matters described bel ow i nvol ves Count One of
the Superseding Indictment in United States of Anerica v. Deborah
CGore Dean, No. CR 92-181-TFH (D.D.C.). Count One all eged a
conspiracy to defraud the United States anong Deborah Gore Dean,
former Attorney General John N. Mtchell, and others, with regard
to the Departnent of Housing and Urban Devel opnent's (HUD s)
funding of three noderate rehabilitation projects. Count One
al l eged that Ms. Dean had caused or facilitated the funding of
these projects in order to benefit M. Mtchell, whom Ms. Dean
consi dered to be her stepfather

To give the matter further context, it is necessary to note
t hat upon assum ng the position of Independent Counsel with
responsibility for investigating HUD s noderate rehabilitation
program the Honorable Arlin M Adans inforned a reporter for USA
Today that he m ght have been appointed to the Suprene Court in
1971 had he not offended then Attorney General Mtchell. Wen it
becane known that the Independent Counsel intended to all ege that
M. Mtchell and Ms. Dean were together involved in a conspiracy
to defraud the United States, Ms. Dean wote to Attorney Genera
Ri chard Thornburgh raising certain issues concerning what Ms.
Dean mmi ntai ned were inproprieties by |Independent Counse
attorneys before the grand jury, as well as the potential bias
reflected in Judge Adans' statenment to USA Today, and requesting
t hat Judge Adans be recused from her case. The Departnent of
Justice denied the request stating that it did not regard the
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matters raised by Ms. Dean to warrant renoval of Judge Adans,

advi sing that "we have no reason to believe that Judge Adans is
not fully aware of the standards for recusal." At the sane tine,
Ms. Dean wote to Judge Adans requesting that he recuse hinself.
Witing on Judge Adans' behalf, Associ ate | ndependent Counsel Jo
Ann Harris sumrmarily denied the request.

It should also be borne in mnd that, though each of the co-
conspirators involved with projects that Ms. Dean was alleged to
have caused to be funded for the benefit of M. Mtchel
testified as an i mmuni zed governnent w tness, neither they nor
any other witness testified that he or she knew, or believed,
that Ms. Dean was aware that M. Mtchell earned any fee related
to HUD s noderate rehabilitation programor any other HUD
program Richard Shel by, an unindicted co-conspirator with
regard to one of the projects in Count One, testified that he had
hi msel f sought to conceal M. Mtchell's involvenent from M.
Dean. Col onel Jack Brennan, who was M. Mtchell's partner in
anot her project involved in Count One, testified that Ms. Dean
had been shocked when, subsequent to M. Mtchell's death and the
di scl osure through a HUD I nspector Ceneral's Report that M.
Mtchell had been involved in at | east one HUD project, Col onel
Brennan had infornmed her of the scope of M. Mtchell's HUD
consulting activities.

It nust also be noted that Count One and Ms. Dean's
i nvol verent with M. Mtchell were the overarching issues in the
governnment's case, as reflected in the extensive attention given
to that matter in the governnment's closing argunent. That
cl osing argunent occurred in a situation where a white defendant
froma wealthy famly was being tried before an entirely African-
Anerican jury, and where the court had tw ce accused the
prosecutor of ridiculing the defendant in a nmanner he woul d not
have done but for the racial nake-up of the jury. The argunent
was exceedingly inflanmmatory with the prosecutor repeatedly
asserting that the defendant had lied to the jury, and making
those assertions with regard to matters where the prosecutor knew
for a fact that the defendant had not lied. |In particular, in
attacking Ms. Dean's credibility, the prosecutor relied heavily
on two wi tnesses whose testinony the prosecutor asserted showed
that Ms. Dean had |ied concerning her relationship to M.
Mtchell. Wth regard to one of those wi tnesses, a HUD driver
nanmed Ronald L. Reynol ds, as discussed in the Introduction and
Summary and the Narrative Appendi x styled "Testinony of Ronald L.
Reynol ds, " the court found that the government had in its
possession materials indicating that M. Reynol ds' testinony
could not be true. Wth regard to the other witness, a
government agent named Alvin R Cain, Jr., as discussed in the
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Introduction and Summary and the Narrative Appendi x styl ed

"Testi nony of Supervisory Special Agent Alvin R Cain, Jr.," the
court appeared to accept that Ms. Dean had testified truthfully
about the matter on which Agent Cain had contradicted her. In

any case, unless ny own affidavit filed in the case was fal se,
there seens no room for doubt that Agent Cain's testinony was
false. Even without regard to ny own affidavit, the evidence is
conpelling both that Agent Cain's testinony was fal se and that,
whet her or not |ndependent Counsel attorneys knew t hat Agent
Cain's testinmony was fal se when they elicited it, after comm ng
to believe that the testinmony was probably or certainly false,

t hose attorneys sought to conceal that the testinmony was false
and to continue to rely on it.

It is against this background, where a central aspect of the
governnent's case involved the all eged conspiracy between Ms.
Dean and M. Mtchell, and where there existed little evidence
that such a conspiracy existed, that the matters descri bed bel ow
nmust be apprai sed. Each of these matters involves that alleged
conspiracy and Ms. Harris' role in crafting an indictnent
containing inferences which Ms. Harris had overwhel m ng reason to
believe were false; the flouting by Ms. Harris and ot her
I ndependent Counsel attorneys of the court's disclosure order by
wi t hhol ding fromthe defense information indicating that the
i nferences were fal se, such flouting occurring in the face of M.
Harris' assurance to the court that she would conply with its
order; and the reliance by |Independent Counsel attorneys on the
testi nony of governnent w tnesses that prosecutors had
overwhel m ng reason to believe was fal se without confronting the
witness with information that there was reason to believe would
| ead the witness to testify truthfully.

By way of further background, it should be noted as well
that in ruling on a notion for a new trial based on prosecutorial
m sconduct, the Honorable Thomas F. Hogan woul d make numnerous
statements in essential agreenment with the above
characterizations. Apart fromnoting, anong other things, that
t he government had relied on two witnesses (including Ronald L.
Reynol ds who is di scussed above) when the governnment had reasons,
i ncl udi ng docunentary evidence, to know that their testinony was
false, and that he had observed conduct by the prosecution in
this case that he woul d never expect fromany Assistant United
States Attorney who had ever appeared before him Judge Hogan
made this statenment regarding the prosecution's overall behavior
in the case:

It evidences to ne in the |Independent Counsel's Ofice,
where there were Brady requests nmade a |ong tine ago,
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statenents that there were no Brady materials, which is
obvi ously inaccurate, where these witnesses are put on that
I"ve just reviewed, where there was substantial questions
and information that they may not have been telling the
truth in the prosecution's files or the prosecution didn't
ask if they were telling the truth to nake sure they were
before they went on stand, it evidences to ne a zeal ousness
that is not worthy of prosecutors in the federal governnment
or Justice Departnent standards of prosecutors |I'mvery
famliar with, and that concerns the Court and is not the
first time I've seen it in Independent Counsel cases.

Transcript of Hearing 28 (Feb. 14, 1995).

Judge Hogan neverthel ess would ultimately find that the
m sconduct of the prosecution did not deprive the defendant of a
fair trial. That does not, however, resolve the issue of whether
the United States Government can countenance such action by its
agents or whet her individuals who participated in such conduct
ought to hold presidential appointnents overseeing the nation's
crimnal justice system Mreover, a nunber of the matters
addressed bel ow, including one of the nobst serious, was never
brought to the attention of Judge Hogan.

Certain of the matters discussed bel ow i nvolve a project in
Dade County, Florida called Park Towers. A fuller elaboration of
these matters may be found anong the materials | previously
provided you, in the Introduction and Summary and the Narrative
Appendi x styled "Park Towers: 'The Contact at HUD ; Dean's
Know edge of Mtchell's Invol venent; the Post-Allocation Wi ver;
and the Eli Feinberg Testinony." The other matters involve a
project, also in Dade County, called Arama. A fuller elaboration
of the matters relating to Arama may be found in the Introduction
and Sunmary and the Narrative Appendi xes styled "Aranma: The John
M tchell Tel ephone Messages and Maurice Barksdal e” and "Nunn's
Annot ati on Regarding Mtchell's Right to Half the Arama
Consultant Fee." The matters relating to each project are
treated under separate subheadi ngs bel ow.

1. Matters Related to Park Towers

The original indictnent in United States of Anerica v.
Deborah Gore Dean was issued on April 28, 1992. In a hearing on
May 6, 1992, Associ ate | ndependent Counsel Jo Ann Harris,
appearing as the |l ead counsel in the case, acknow edged to the
Honorabl e Gerhard A. Gesell the governnment's obligation under
Brady v. Maryland, 373 U S. 83 (1963), to provide excul patory
information to the defendant. On June 3, 1992, Ms. Harris
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appeared agai n before Judge Gesell, who specifically instructed
her to turn over excul patory material to the defendant as soon as
such material was discovered. M. Harris acknow edged the
obligation to turn over excul patory material as soon as it was

di scovered, but stated that she was then aware of no excul patory
mat eri al .

At that tinme, the pending Indictnment did not contain
al l egations involving John N Mtchell, which are the principal
subj ects addressed below. It is nevertheless worth noting at
this point that when the governnent ultinmately would nmake its
first disclosure of exculpatory material to the defendant on
August 20, 1993, long after Ms. Harris had left her position as
an Associ ate | ndependent Counsel, the disclosure would contain
statenents specifically germane to the first indictnent. Those
statenents had been taken by representatives of the Ofice of
I ndependent Counsel on April 13, 1992, and May 15, 1992, and
hence were in existence at the tinme that Ms. Harris, on June 3,
1992, advi sed Judge Gesell that she was aware of no excul patory
material. See the Park Towers Appendix at 11 n.1.

a. Dean's Know edge of Mtchell's HUD Consulting

The Superseding I ndictment was issued on July 6, 1992.
Count One of the Superseding Indictnment alleged that Deborah Gore
Dean had conspired with John N. Mtchell and others to secure
funding for three projects in Dade County, Florida. One of these
was Park Towers, a 143-unit noderate rehabilitation project that
was funded as a result of HUD actions in 1985 and 1986. The nost
i nportant of these actions were the allocation of 266 noderate
rehabilitation units at the end of Novenber 1985 and the approval
of a post-allocation waiver of certain HUD regul ations in My
1986. The Park Towers devel oper was a M am | awer named Martin
Fine. 1In the spring of 1985, Martin Fine secured the services of
a Mam consultant nanmed Eli Feinberg in order to assist in
securing HUD funding for Park Towers. Eli Feinberg then secured
t he services of Washington consultant Richard Shel by, who then
retai ned John Mtchell. Martin Fine wote nany nmenoranda to his
file recording R chard Shel by's progress on the Park Towers
project. Usually, these nmenoranda woul d record what Eli Feinberg
had told Martin Fine about that progress.

Count One of the Superseding Indictnment alleged that Richard
Shel by had secured fundi ng of Park Towers through a
conspiratorial relationship with M. Mtchell and Ms. Dean, and
that Ms. Dean had facilitated the funding of Park Towers in order
to benefit M. Mtchell, whom she considered to be her
stepfather. The Superseding Indictnment also alleged that M.
Dean furnished internal HUD docunments to her co-conspirators,
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whi ch they would then provide to the devel opers they represented.

Martin Fine ultimtely would pay $225,000 to Richard Shel by's
enpl oyer, The Keefe Conpany, which paid John Mtchell $50,000 in
connection with the Park Towers project.

Central to the theory of the conspiracy alleged with regard
to Park Towers was the prem se that Richard Shel by had retained
John Mtchell because of M. Mtchell's relationship to Ms. Dean
and Ms. Dean had sought to cause the project to be funded in
order to benefit M. Mtchell. Yet, prior to the issuance of the
Super sedi ng I ndictnent, Richard Shel by, already under a grant of
imunity, had informed representatives of the Ofice of
I ndependent Counsel that he had retained M. Mtchell prior to
learning of M. Mtchell's relationship to Ms. Dean and that,
after learning of the relationship, had ceased to seek nateri al
assi stance fromM. Mtchell. R chard Shel by also stated that he
bel i eved that Ms. Dean was unaware of M. Mtchell's invol venent
with Park Towers and that he (Shel by) had gone out of his way to
avoid Ms. Dean's |earning of that invol venent.

Not wi t hst andi ng Judge Cesell's order, and Ms. Harris'
assurance to Judge Cessell that she would abide by it, none of
this informati on woul d be nade avail able to the defense before
Ms. Harris left the Ofice of |Independent Counsel nonths after
t he Superseding I ndictnment was issued. Such portions of this
informati on as woul d be nade avail able to the defense pursuant to
a Brady disclosure would not be produced until August 20, 1993,
two weeks before jury selection. Oher portions of this
informati on woul d only be provided as Jencks nmaterial at the
begi nning of trial.

b. "The Contact at HUD'

The Supersedi ng I ndictnent contained an allegation that on
July 31, 1985, in a nenorandumto the file, Martin Fine had
witten that he had been informed by Eli Feinberg that R chard
Shel by was scheduled to neet with "the contact at HUD' the
foll owi ng week. The governnent woul d acknow edge that it had
intended to create the inference that the reference to "the
contact at HUD' was a reference to Dean. Yet, prior to issuance
of the Superseding Indictnment, Shelby had inforned
representatives of the Ofice of I|Independent Counsel that the
reference to "the contact at HUD' was not a reference to Dean,
but actually was a reference to a Deputy Assistant Secretary
nanmed Silvio DeBartol oneis, and that alnost all of his (Shel by's)
HUD contacts on Park Towers were with Silvio DeBartol onei s.
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The O fice of |Independent Counsel had no sound basis for
di sbelieving this. Various other Martin Fine nmenoranda di scussed
Ri chard Shel by's neetings with Silvio DeBartol oneis concerning
Park Towers, particularly with regard to a post-allocation
wai ver, and recorded that in March 1986 Silvio DeBartol oneis had
advi sed Richard Shel by that he (DeBartol oneis) woul d approve the
wai ver. The O fice of |Independent Counsel also possessed a
letter fromR chard Shel by to Eli Fei nberg encl osing a copy of
t he wai ver and indicating that he (Shel by) had received it from
Silvio DeBartoloneis. Further, Silvio DeBartol oneis also was an
i mmuni zed governnent w t ness.

Not wi t hst andi ng Judge Cesell's Order, neither Shel by's
statenent that the reference to "the contact at HUD' was not a
reference to Dean, nor his statenents that nost of his contacts
on Park Towers were with Silvio DeBartoloneis, would be disclosed
to the defendant before Ms. Harris departed the O fice of
I ndependent Counsel. That information would not be disclosed to
t he defendant until August 20, 1993.

The Superseding I ndictnent al so contained allegations
i nplying that in Novenmber 1985, Ms. Dean had provided R chard
Shel by a copy of an internal HUD docunent called a rapid reply.
Bef ore the Superseding I ndictnent was i ssued, however, Richard
Shel by had inforned representatives of the Ofice of |Independent
Counsel that he had received the docunent from Silvio
DeBartol oneis or another HUD official named R Hunter Cushi ng.
These statenents of Shel by woul d not be turned over as Brady
material at any tine, but would only be nmade available to the
def endant as part of a massive Jencks production several days
before R chard Shel by testified.

Though the following are matters occurring subsequent to Ms.
Harris' departure, they, too, warrant brief elaboration. The
government woul d introduce the Martin Fine nmenorandum referencing
"the contact at HUD' into evidence through its author w thout
eliciting fromanyone the identity of the referenced "contact."
The government would then include the reference in its summary
charts used in closing argunent in a manner that the governnent
woul d acknowl edge was intended to lead the jury to believe that
the reference was to Dean

Further, the night before Richard Shelby testified, the
gover nnent showed hi ma nunmber of docunents and asked himto
review themto refresh his recollection about his dealings with
HUD officials on the Park Towers project. The governnent failed
to include anong the docunents then shown to Shel by the various
docunents possessed by the O fice of |Independent Counsel
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referencing Richard Shelby's contacts with Silvio DeBartol oneis.
VWen Richard Shel by testified, the prosecutor asked hi mwhether
t he docunents he reviewed "to refresh [his] recollection as to
who [sic] he dealt with at HUD' on the Park Towers project
ment i oned Deborah Dean, to which he responded affirmatively, and
whet her they nentioned Silvio DeBartol oneis, to which he
responded negatively. The apparent purpose of this questioning
was to lead the jury to believe that there existed no
docunent ati on of Richard Shel by's contacts with Silvio

DeBartol oneis. The governnment would |ater rely on the supposed
absence of docunentation of Richard Shelby's contacts with Silvio
DeBartoloneis to justify its efforts to lead the jury to believe
that the reference to "the contact at HUD' was a reference to
Debor ah Dean.

In the summary charts used in closing argunent, the
governnent al so would include entries that plainly were intended
to lead the jury to believe that in Novenber 1985, Deborah Dean
had provided Richard Shel by a copy of the rapid reply letter, and
that in May 1986, Deborah Dean had provi ded R chard Shel by a copy
of a HUD wai ver. The governnent did so notw thstandi ng
statenents by Richard Shel by that the rapid reply letter had been
provided to hi mby sonmeone ot her than Deborah Dean, and
not wi t hst andi ng t he governnent's possession of a docunent causing
it to know with absolute certainty that the copy of the waiver
had been provided to R chard Shel by by soneone ot her than Deborah
Dean.

C. The Eli Fei nberg Testinony

The Superseding I ndictnment had all eged that the co-
conspirators involved in Count One would tell their
devel oper/clients that John Mtchell was Deborah Dean's
stepfather. Utimtely, however, the Ofice of |Independent
Counsel woul d argue that Richard Shel by had conceal ed John
Mtchell's involvenent fromEli Feinberg and Martin Fine, and
that argunent would play a large role in the |Independent
Counsel's attenpt to show that Richard Shel by, John Mtchell, and
Deborah Dean were involved in a conspiratorial relationship.

The key testinony in this regard would be that of E
Fei nberg, who, on Septenber 17, 1993, would testify under oath
that he was unaware of John Mtchell's involvenent with the Park
Towers project. Yet, prior to a telephonic interview of Eli
Fei nberg on May 18, 1992, Richard Shel by, already under a grant
of immunity, had twice told representatives of the Ofice of
I ndependent Counsel that he (Shelby) had told Eli Feinberg about
John Mtchell's involvenent with Park Towers, and that he assuned
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that Eli Feinberg had told Martin Fine. 1In the tel ephonic
interview of May 18, 1992, Eli Feinberg then stated that he was
not aware of John Mtchell's involvenent. Eli Feinberg's
interview report indicates that he was not at that tine advised
by the Ofice of |ndependent Counsel that Shel by had explicitly
stated the opposite.

In an interview on May 19, 1992, Richard Shel by was
apparently advi sed by I ndependent Counsel attorneys that Eli
Fei nberg had stated that he was unaware of John Mtchell's
i nvol verrent with Park Towers. Richard Shel by nevertheless firmy
stated that Eli Feinberg was aware of John Mtchell's invol venent
and even provided details of Eli Feinberg's role in determning
John Mtchell's fee. Even though there were obvi ous reasons why
Eli Feinberg mght wish to falsely deny know edge of John
Mtchell's involvenent with the Park Towers project, apparently
between the tine of Eli Feinberg's May 18, 1992 tel ephonic and
his being called to testify under oath, on Septenber 17, 1993,
that he was unaware of John Mtchell's invol venrent, | ndependent
Counsel attorneys never confronted Eli Feinberg with Richard
Shel by' s statenents.

The following matters occurred after Ms. Harris left the
O fice of Independent Counsel, but neverthel ess appear to reflect
a continuation of the decision made when Ms. Harris was handling
the case not to confront Eli Feinberg with R chard Shel by's
statenents. At trial, w thout advance notice, the |Independent
Counsel would put Richard Shel by on the stand out of order and
ahead of Eli Feinberg. Then, though knowi ng beyond any doubt
that its immuni zed witness Richard Shel by woul d deny that he had
conceal ed John Mtchell's involvement fromEli Feinberg, the
prosecutor woul d avoid any questions that mght elicit a
statenent on the matter. When Richard Shel by started to describe
his discussions with Eli Feinberg about setting John Mtchell's
fee, the prosecutor changed the subject. After Richard Shel by
testified, the governnment then called Eli Feinberg, and, despite
t he evidence that such testinony would be fal se, the government
directly elicited Eli Feinberg's sworn testinony that he was
unawar e of John Mtchell's involvenment with Park Towers. The
governnment then elicited sworn testinony to the sane effect from
Martin Fine.

In closing argunent, in addition to seeking to cause the
jury to draw various fal se inferences already discussed and
ot herwi se seeking to lead the jury to believe things the
government knew to be false, the prosecutor would give speci al
attention to the testinony that Eli Feinberg and Martin Fine were
not aware of John Mtchell's involvenent in Park Towers,
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asserting that such secrecy was "the hall mark of conspiracy.”

And despite knowing wth conplete certainty that the governnent's
i mmuni zed wi tness Richard Shel by woul d have contradicted El

Fei nberg' s testinony, and having strong reason to believe that

Eli Feinberg's testinony was in fact false, the prosecutor would
make a special point of the fact that the testinony was

uni npeached. The supposed conceal nent by Ri chard Shel by of John
Mtchell's involvenent with Park Towers al so woul d be an

i nportant feature of the government's brief in the court of
appeal s.

2. Matters Related to Arama

Count One of the Superseding Indictnment al so alleged that
Deborah Gore Dean had caused 293 units of noderate rehabilitation
subsidy to be allocated to Dade County, Florida in order to
benefit John Mtchell. The units would go to a project called
Arama of devel oper Art Martinez, who had retained fornmer Kentucky
Governor Louie B. Nunn to assist in securing noderate
rehabilitation funding. Louie Nunn, who received $425,000 from
Art Martinez, paid John Mtchell $75,000 for his assistance on
the matter. The funding occurred as a result of docunents signed
by Assistant Secretary for Housing Maurice C. Barksdale in md-
July 1984, several weeks after Deborah Dean assuned the position
of Executive Assistant to HUD Secretary Samuel R Pierce, Jr.

a. The Mtchell Messages and Maurice Barksdal e

John Mtchell had died in Novenber 1988. John Mtchell's
files secured by the Ofice of |Independent Counsel in My of 1992
cont ai ned tel ephone nessages indicating that in January 1984, at
the sanme tinme that Louie Nunn was negotiating an agreenment to
secure 300 noderate rehabilitation units for Art Martinez, John
Mtchell was tal king to Deborah Dean's predecessor as Executive
Assi stant, Lance H. W/Ison, about securing 300 noderate
rehabilitation units, and that Lance WIson had told John
Mtchell that he (WIlson) was talking to Maurice Barksdal e about
the units. John Mtchell knew Lance WIson and had worked for
the same law firm Though the Superseding Indictnment alleged
t hat Deborah Dean had caused the Arama funding to benefit John
Mtchell, during the tine when Ms. Harris was in charge of the
case, the decision was made not to turn these materials over
under Brady. Rather, they would only be nade available for the
defendant's review as part of several hundred thousand pages of
general discovery material.

Further, as the Ofice of |ndependent Counsel would
eventual |y acknow edge, in May of 1992, it had brought Maurice
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Bar ksdal e before the grand jury, and had later called himto
testify in court, for the purpose of tying Deborah Dean to the
Arama funding without ever confronting himw th the information
contained in the Mtchell tel ephone nessage indicating that Lance
W son had been talking to him (Barksdal e) about the matter. In
eliciting Maurice Barksdale's testinony in court, the prosecutor
focused the inquiry solely on the period after Lance WI son had

| eft HUD, and asked no questions about the nmessages or about
Lance W/ son.

b. Art Martinez' Know edge of John Mtchell's
| nvol venent Wth Aranma

As noted earlier, the Superseding Indictnent alleged that
the co-conspirators involved in Count One would tell their
devel oper/clients of their association with John Mtchell, who
was Deborah CGore Dean's stepfather. Consistent with that thene,
the O fice of |Independent Counsel included allegations in the
Supersedi ng I ndictnent indicating that on January 25, 1984, the
day that Louie Nunn entered into a consultant agreenent with
devel oper Art Martinez to secure noderate rehabilitation funding
for the Arama project, Louie Nunn wote on the bottom of the
agreenent that John Mtchell was to be paid half of the
consultant fee. All actions the governnment took with regard to
this matter -- including the words chosen in the Superseding
Indi ctment and the presentation in the governnent's sunmary
charts, as well as the actions the governnment took in selecting,
i ntroducing, and calling attention to the various copies of
agreenents between Louie Nunn and Art Martinez introduced into
evidence -- were calculated to support the interpretation that
Loui e Nunn had annotated the consultant agreenent on January 25,
1984, and that, consistent with Louie Nunn's annotating the
agreenent at the tinme it was originally executed, Art Martinez
possessed a copy of the agreenent bearing Nunn's notation.

Yet, the Ofice of Independent Counsel possessed docunents
maki ng it abundantly clear that Louie Nunn did not nake that
annotation on January 25, 1984, and that he could not have nade
the annotation until subsequent to April 3, 1984, after the
agreenent had been nodified in several respects. There is no
reason to think that Art Martinez ever saw a copy of the
annot at ed agreenent or that the O fice of Independent Counsel
ever had reason to believe that such was the case.

Utimately, the court would deny the | ndependent Counsel the
opportunity to elicit testinony that would further support the
thene that John Mtchell or Louie Nunn had told Art Martinez that
John Mtchell was Deborah Dean's stepfather and that this was
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further evidence of Deborah Dean's involvenent in a conspiracy.
In light of the court's ruling, the |Independent Counsel altered
its approach, and instead argued that John Mtchell's role in
Arama had been concealed fromArt Martinez, and that this
conceal nent, |ike the supposed conceal nrent of John Mtchell's
role in Park Towers from Martin Fine and Eli Fei nberg, was

evi dence of conspiracy. The |Independent Counsel nmade the
argunment that John Mtchell's role in Arama had been conceal ed
fromArt Martinez, despite evidence indicating beyond any doubt
that, even though Art Martinez did not possess a copy of the
agreenent containing Louie Nunn's notation regarding John
Mtchell, Art Martinez was well aware that John Mtchell was

i nvol ved in Arana.

B. Addi tional Consi derations Supporting the Renpval of the
Honorable Jo Ann Harris Fromthe Position of Assistant
Attorney Genera

As you are no doubt aware, in recent years increasing
attention has been given to ethical abuses on the part of federal
prosecutors and to the perceived failure of the Departnent of
Justice to discipline those abuses. A recent exanple of such
attention is the coomentary styled "Governnent Lawyers: Above the
Law, " by Geral d Gol dstein, appearing on the op-ed page of The
Washi ngton Post on May 2, 1995. A nore substantial exanple is
the six-part series by Jim MGee appearing in The WAshi ngt on Post
in January 1993.

O particular note is an article by M. MCee styled
"Justice Dept. Releases Internal Review " appearing in The
Washi ngt on Post on May 6, 1994, which reported that Assistant
Attorney Ceneral Jo Ann Harris chose to inpose very nodest
di sci pline upon a prosecutor who had w thheld i nportant evidence
fromthe defense. A stated basis for the nodest discipline was
that the prosecutor had failed to recognize the significance of
the material withheld. Six nonths later, in oral argunent before
the Court of Appeals for the District of Colunbia Grcuit, Deputy
I ndependent Counsel Bruce C. Swartz would attenpt to excuse M.
Harris' own failure to turn over excul patory material in a tinely
manner because of her supposed failure to appreciate the
significance of the withheld material. Wether or not there is
reason to believe that Ms. Harris was influenced in her treatnent
of the prosecutor discussed in the cited article because of M.
Harris' own conduct in United States of Anerica v. Deborah CGore
Dean, her conduct with regard to a wide range of matters in that
case woul d cause nost observers to believe that Ms. Harris is an
entirely unsuitable person to judge the ethics of federa
prosecut ors.
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Further, according to a Septenber 12, 1994 Legal Tines
article, Ms. Harris apparently wll have a significant role on
t he Departnent of Justice's new y-formed Advisory Board on
Prof essi onal Responsibility. |In addition to overseeing conduct
of federal prosecutors, that Board will be charged with
devel oping a new ethics curriculumfor Departnment of Justice
Attorneys. Ms. Harris' continued participation on such a Board
in light of her conduct in the Dean case hei ghtens the anomaly of
her direct supervision of federal prosecutors and vali dates
clainms that the creation of that Board does not reflect a sincere
intention to vigorously address the ethical transgressions of
Departnment of Justice attorneys.

Medi a coverage followi ng the tragedy at klahoma City has
reveal ed that sone elenents in the nation harbor serious doubts
about the integrity of federal |aw enforcenent officials. |
t hi nk, however, that the great majority of Anericans continue to
have faith in both the integrity and basic decency of federa
prosecutors. For exanmple, nost Anericans believe that, as a
rule, federal prosecutors would not include inferences in an
i ndi ct mrent when i mmuni zed wi tnesses or other evidence indicates
that the inferences are fal se; federal prosecutors would not
violate a court's instruction to turn over to the defendant al
excul patory evidence, particularly evidence directly
contradicting inferences in the indictnent, while at the sane
time assuring the court that its disclosure orders will be
conplied with; and federal prosecutors would not rely on the
testinony of witnesses that those prosecutors have strong reason
to believe is false without taking reasonabl e neasures to
determ ne whether the testinony is in fact false. Mst Anericans
al so believe that on those occasi ons where individual prosecutors
engage in such conduct, those prosecutors will be severely
di sci plined by higher officials.

Yet, there is no question that Ms. Harris was heavily
inplicated in each of these types of conduct in the Dean case.
In fact, there is nmuch reason to believe that Ms. Harris was
involved in a conspiracy to obstruct justice that continues to
this day, and that, whether or not she has continued to directly
participate in that conspiracy, she has done nothing to wthdraw
fromit. Nevertheless, she has been allowed to remain as one of
t he Departnment of Justice's principal officials nonitoring the
conduct of federal prosecutors. Wen Ms. Harris' actions in the
Dean case are eventually made a subject of w despread public
awar eness, that she had been allowed to continue to serve as
Assi stant Attorney General after the Adm nistration was nade
awar e of her conduct cannot but underm ne the confidence of the
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citizenry in the basic decency of its governnent. That M.
Harris should be allowed to remain in her position will also
serve as an affront to the countless principled governnent
attorneys whose reputations are unfairly tarnished by the
behavi or of individuals like Ms. Harris.

Finally, I am aware of your own expressed concerns about
potenti al abuses by i ndependent counsels and nenbers of their
staffs. | do not think that there is great reason to fear that

in the ongoing investigations by Independent Counsel Kenneth W
Starr or others, any overreaching, however reprehensible that may
be, will rise to the I evel of whol esale corruption of
prosecutorial ethics that is well-docunented in the materials |
provided you. | realize, of course, that the current

Adm ni stration is not responsible for these abuses. But one
menber of the Adm nistration had a very large role in them

I gnoring those abuses and the role played by Ms. Harris not only
tends to condone her conduct, but suggests to other nenbers of

i ndependent counsel staffs that there is little reason to fear
that they ultimately will be called to account for their actions.

Already Ms. Harris has continued to serve in her position
al nrost six nonths after these matters were brought to the
attention of the Attorney General and nore than three nonths
after | brought these matters to your attention. Awaiting the
results of the Ofice of Professional Responsibility's
investigation into the broader allegations against the Ofice of
I ndependent Counsel Arlin M Adans could | eave Ms. Harris in her
post through the next presidential election. | therefore urge
you to verify the accuracy of ny characterization of Ms. Harris'
conduct, an undertaking that ought to require mnimal resources,
and then to address this matter with the President. In the event
that you continue to regard this to be a matter appropriately to
be handl ed by the Departnent of Justice, | suggest that you
specifically request the Attorney CGeneral to investigate M.
Harris' suitability for serving as an Assistant Attorney Cenera
in light of her actions in the Dean case, and to do so
i ndependently fromthe O fice of Professional Responsibility's
investigation into the broader issues in ny materials. | also
suggest that you require a pronpt report on the fornmer matter.

Though | continue to consider the renoval of a presidential
appoi ntee to be a matter properly to be addressed with the
Presi dent rather than the head of the appointee's agency, absent
advice fromyou that the Wite House will investigate these
matters directly, | will regard it as appropriate to nmake these
or other argunents directly to the Attorney Ceneral.
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Si ncerely,

/s/ Janmes P. Scanl an

Janes P. Scanl an



