JAMES P. SCANLAN
2638 39th Street, N.W.
Washington, D.C. 20007
(202) 337-3927

Novenber 30, 1995

John C. Keeney, Esgq. CONFI DENTI AL
Acting Assistant Attorney General

Crimnal Division

United States Departnent of Justice

10th Street & Constitution Ave., N W

Washi ngton, D.C. 20530

Re: Conduct of Bruce C. Swartz and Robert E. O Neill
in the Ofice of |Independent Counsel's Prosecution
of United States of Anerica v. Deborah Gore Dean,
Crimnal No. 92-181-TFH (D.D.C.)

Dear M. Keeney:

This letter and the enclosed materials are provided for the
purpose of bringing to your attention matters concerning the
fitness of two individuals under your supervision to serve as
attorneys for the United States Governnent. The individuals are
Bruce C. Swartz, a Special Assistant in your office, and Robert
E. ONeill, an Assistant United States Attorney in the Mddle
District of Florida. The matters involve ethical abuses by M.
Swartz and M. O Neill while serving as Associ ate | ndependent
Counsel and Deputy | ndependent Counsel in the Ofice of
I ndependent Counsel Arlin M Adans during its prosecution of
United States of America v. Deborah Gore Dean, Crimnal No. 92-
181-TFH (D.D.C.). There is reason to believe that the abuses nay
involve the violation of federal |aws.

These matters have previously been brought to the attention
of the Departnment of Justice in connection with ny efforts to
persuade the Attorney Ceneral to investigate the Ofice of
I ndependent Counsel's conduct in its prosecution of the Dean
case, and to persuade Wite House Counsel Abner J. Mkva to
reconmend to the President the renoval of Assistant Attorney
General Jo Ann Harris because her conduct as an Associ ate
I ndependent Counsel in that case indicated that she was not fit
to oversee the conduct of federal prosecutors. Oficials within
t he Departnment of Justice who are know edgeabl e concerning this
matter include Associate Deputy Attorney General David Margolis
and M chael E. Shaheen, Jr., Counsel for the Ofice of
Pr of essi onal Responsibility.
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The bi nder marked " Correspondence” contains a record of the
correspondence concerning those efforts. M August 15, 1995
letter to M. Shaheen, which is the first itemin the binder,
provides a sunmary of the actions | took and certain of the
issues | raised in bringing these matters to the attention of the
Attorney General and the Wite House Counsel. It also responds
to M. Shaheen's explanation for the decision of the Departnent
of Justice not to take action in this matter. The remai nder of
the pertinent correspondence with the Departnent of Justice and
the White House Counsel may be found as attachnents to ny letter
to M. Shaheen. The final itemin the binder is a Septenber 18,
1995 letter to Larry D. Thonpson, successor to Arlin M Adans as
I ndependent Counsel, bringing the sanme matters to M. Thonpson's
attention

The binder marked "Material s" contains a 55-page docunent
styled "I ntroduction and Summary,"” which introduces the materials
and sunmari zes various matters addressed in greater detail in ten
docunents ternmed Narrative Appendi xes that were provided to the
Attorney General along with the Introduction and Summary on
Decenber 1, 1994. That binder also contains individual sunmaries
of each of the ten Narrative Appendi xes and of an el eventh
Narrative Appendi x that was provided to the Departnment of Justice
at a later date. Behind the final tab is an index to a diskette,
al so encl osed, that contains copies of all eleven Narrative
Appendi xes formatted in WrdPerfect 5.1. The Narrative
Appendi xes are quite volum nous, ranging in size fromeight to 85
pages, and sonme have extensive attachnents. Since the Departnent
of Justice has already been provided two copies of each Narrative
Appendi x and its attachnents, | amnot including additional hard
copies of these itens at this tine.

Since even the Introduction and Sunmmary is quite involved,
you may find it useful first to review the nore succinct
summari es of certain issues in the Septenber 18, 1995 letter to
M . Thonpson and the August 15, 1995 letter to M. Shaheen (sone
of which issues | also summarize below). You may also find it
useful to review at the outset the individual sumaries of al
el even Narrative Appendi xes. Those sumraries may be found under
the third tab of the Materials Binder as well as in Attachnent 2
to the letter to M. Shaheen. Sone of the matters addressed in
the materials were raised in the district court or the court of
appeals. Ohers, including certain of what appear to be the nore
serious matters, were not addressed at all in the courts.

I think you will find that the materials denonstrate that
Bruce Swartz and Robert O Neill were directly involved in
prosecutorial abuses of exceptional dinmensions. To take as
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exanpl es things that are in no manner open to question, the
materi als show that |ndependent Counsel attorneys, including
Bruce Swartz and Robert O Neill, crafted an indictnent containing
inferences or explicit statenents that an inmunized w tness or
docunentary evi dence specifically contradicted; that those
attorneys wongfully withheld statenments indicating that the

i nferences or statenments were false while explicitly representing
to the court that they were aware of no excul patory materi al

that those attorneys contrived to cause the jury to believe that
a conspiratorial reference in a docunent to "the contact at HUD
was a reference to the defendant even though an i muni zed w t ness
had told themthat the reference was not to the defendant; and
that those attorneys sought to lead the jury or the courts to
believe that the defendant had provided certain internal
governnment docunents to a consultant even though they knew that

t he defendant had not provided the docunents. Al so not open to
di spute is that |Independent Counsel attorneys relied on
governnent w tnesses whose testinony those attorneys had
conpelling reason to believe was fal se, without confronting the
wi tnesses with information that m ght be expected to lead themto
tell the truth, and failed to correct testinony of governnent

wi t nesses that |ndependent Counsel attorneys knew to be fal se.

Further, as indicated in the letter to M. Thonpson,
assum ng that the statenments nmade in nmy affidavit are true, it
seens a virtual certainty that |Independent Counsel attorneys
relied on the false testinony of a governnent agent to secure a
conviction in this case, and did so in circunstances that nost
observers woul d regard as patent race-nongering. Mst reviewers
of these materials would reach that concl usion even w t hout
regard to ny affidavit.

You wi Il note, however, that the O fice of Professional
Responsibility determ ned that the Departnent of Justice ought
not to investigate the conduct of the O fice of |Independent
Counsel. It did so principally because, in the view of the
O fice of Professional Responsibility, "no outrageous government
m sconduct appears to have occurred,” and, in light of the
departure of the involved attorneys fromthe Ofice of
I ndependent Counsel, further investigation by the Departnent of
Justice was "not likely to deter any inproper or unlawf ul
conduct." See Letter from M chael E. Shaheen, Jr., Counsel
O fice of Professional Responsibility to James P. Scanlan at 1-2
(June 28, 1995) (Attachment 11 to ny letter August 15, 1995
letter to M. Shaheen). For reasons discussed in ny letter to
M. Shaheen, | think nost citizens fully informed on this matter
woul d di sagree with M. Shaheen's conclusion that no outrageous
government m sconduct occurred and, noreover, would be nuch
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di stressed that the Departnent of Justice does not consider the
descri bed conduct outrageous. Further, whatever the rel evance of
t he departure of the involved attorneys fromthe Ofice of

I ndependent Counsel nmay have had with regard to the decision of

t he Departnment of Justice not to investigate that office, the
matter obviously has no bearing on the responsibility of the
supervisors of involved individuals to determne their fitness to
serve as attorneys in the Departnment of Justice in |light of
docunent ed behavior in the referenced case.

Several paragraphs below | summarize three matters treated
in detail in the enclosed materials. |In considering these
materials you should be m ndful that the district court, though
concluding that a new trial was not warranted, would find that
I ndependent Counsel attorneys had engaged in serious m sconduct
that included m srepresentations to the court and the use of
government w tnesses despite evidence that the witnesses were
testifying falsely. After observing with respect to a particul ar
matter that Robert O Neill had acted in a manner the court would
not expect fromany Assistant United States Attorney who had
appeared before it, the court observed nore generally:

It evidences to nme in the |Independent Counsel's Ofice,
where there were Brady requests nmade a long tine ago,
statenents that there were no Brady materials, which is
obvi ously inaccurate, where these witnesses are put on that
I"ve just reviewed, where there was substantial questions
and information that they may not have been telling the
truth in the prosecution's files or the prosecution didn't
ask if they were telling the truth to make sure they were
before they went on the stand, it evidences to ne by the
I ndependent Counsel's O fice at | east a zeal ousness that is
not worthy of prosecutors in the federal governnment or
Justice Departnent standards of prosecutors |'mvery
famliar with, and that concerns the Court and is not the
first time I've seen it in Independent Counsel cases.

Further, sonme weeks ago it cane to ny attention that the
District of Colunbia Bar, on its ow initiative, had comnmenced an
i nvestigation into the conduct of I|ndependent Counsel attorneys
in the prosecution of the Dean case. Accordingly, | recently
provi ded the same materials | had previously provided to the
Departnment of Justice and | ndependent Counsel Larry D. Thonpson
to the Disciplinary Board of the District of Colunbia Bar.

Many of the matters addressed in the materials involve Count
One of the Superseding Indictnment, which alleged that Deborah
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Core Dean had caused certain decisions to be nmade by the
Departnment of Housing and Urban Devel opnent (HUD) in order to
benefit former Attorney General John N. Mtchell, whom Dean
regarded as a stepfather. That count would be the focal point of
the Ofice of Independent Counsel's (O C s) case and issues
concerning that count would play a predom nating role in Robert
O Neill's effort in closing argunent to destroy Dean's
credibility in the eyes of the jury. Though four projects were
i nvolved in Count One, nost of the attention would be given to
two noderate rehabilitation projects. The first of these was a
project in Dade County, Florida, called Arama, regardi ng which
Dean was all eged to have been involved in a conspiracy with

M tchell and fornmer Kentucky Governor Louie B. Nunn. The second
was a project called Park Towers, also in Dade County, Florida,
regardi ng which Dean was all eged to have been involved in a
conspiracy with Mtchell and a political consultant named R chard
Shelby. Utimately, with regard to Count One, the court of
appeals would hold that there was sufficient evidence to sustain
a conviction only as to the Arama project. The three nmatters
addr essed under the headings below all relate to Count One. All
i nvol ve the use of testinony that O C attorneys had conpel ling
reason to believe was false.

A Testinony of Supervisory Special Agent Alvin R GCain,
Jr.

The following matter is addressed in greater detail in the
Introduction and Summary and the Narrative Appendi x styl ed
"Testi nony of Supervisory Special Agent Alvin R Cain, Jr."

A critical issue with regard to all aspects of Count One
was whet her Dean was aware that Mtchell earned HUD consulting
fees. Richard Shelby, testifying with inmunity, stated that he
deli berately concealed Mtchell's involvenent in Park Towers from
Dean. Mtchell's partner, Colonel Jack Brennan, also inmunized,
testified that Dean was shocked when he told her about Mtchell's
HUD consulting. No one testified that he or she knew or thought
that Dean was aware of Mtchell's HUD consul ting.

Dean deni ed knowing that Mtchell earned HUD consulting fees
before she read the HUD I nspector Ceneral's Report when it was
issued in April 1989. The report had stated that Louie B. Nunn
paid Mtchell $75,000 for assistance in securing funding in 1984
for the Arama project. Dean gave enotional testinony about
calling HUD investigator Alvin R Cain, Jr., who had prepared the
report, to express her anger about statenments in the report that
Mtchell earned the $75,000 consulting fee and to denmand to know
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if there was a check proving that Mtchell earned that fee.
Specifically, Dean described how she had sent Mtchell's
daughter, Marti Mtchell, to pick up a copy of the report from
Agent Cain. She stated that she opened the report and saw the
di scussion of NMtchell's consulting in the report. Dean then
testified as foll ows:

Q Oay. After you learned -- was that the first time you
knew that John Mtchell was receiving dollars based on
consulting with HUD?

A Yes.

Q This was in May -- or, I'msorry, April of 1989

A.  Yes, the day the report cane out.
Q

. Was John Mtchell alive, or had he passed away by
t hen?

A.  He had died the previ ous Novenber.
Q D d you place any tel ephone calls after you heard

that in the report -- after you di scovered that
i nformati on.

A Yes.

Q W did you call.

A. | called Al Cain.

Q Wuat did you say to M. Cain?

A. |1 told himthat | considered himto be a friend and

I couldn't believe that he wouldn't have told nme about
this before now and that | knew it wasn't true, that
John woul d never have done that, and that he better be
prepared, because | was really mad, and | wanted to see
the check, and if there had been a check witten to
John Mtchell, Al better have a copy of it, and | was
comi ng down there, and if | found out that he was, in
any way had m sinterpreted or had m srepresented John's
actions, | was going to have a press conference and |
was going to screamand yell and carry on
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And Al said, A told ne that he --
Tr. 2617-18.

Dean started to testify as to what Cain had told her when
she called him but an objection to that testinobny was sustai ned.
Dean then testified that she had called Jack Brennan after she
call ed Agent Cain and Brennan |ed her to understand that Mtchel

had al so been involved with Richard Shelby. Tr. 2619.

It woul d have been an extraordinary thing for Dean to
testify about this call to Agent Cain if she had not in fact
called him That she had called Cain in April 1989 hardly
corroborated Dean's statenent that she had been previously
unaware of Mtchell's HUD consulting, particularly since she
could have called Cain sinply to divert suspicion. And whatever
t he probative value of her statenents about calling either Cain
or Brennan, the testinony about calling Cain added little to the
testinony about calling Brennan, which was entirely consi stent
with Brennan's own testinony. Mre significant, Dean was aware
that at the tinme she testified Cain was assigned to the O C and
was therefore readily available to contradict her testinony if it
was not true. Further, if Dean fabricated the story about
calling Cain she was apparently ready also to fabricate a story
of what Cain had told her notw thstanding that Cain was avail abl e
to contradict her. And, since Cain was an African-Anerican and
Dean was being tried before an entirely African-Anerican jury,
she woul d have reason to expect that for Cain to contradict her
woul d have a devastating inmpact on her credibility.

Apart fromthe inplausibility of Dean's making up a story
about the call if it did not occur, | personally had additi onal
reason to believe that Dean had called Cain to ask about a check,
because she had told nme about it immedi ately after she nade the
call. She also had told nme that Cain had told her that there was
a check but that it was maintained in a HUD field office.

Associ at e | ndependent Counsel Robert O Neill cross-exam ned
Dean for nost of three days follow ng her testinony about the
call to Cain, but in that cross-exam nation woul d ask her nothing
about the call to Cain.* Wthin an hour after Dean left the

! The Cain Narrative Appendix (at 35-36) |eaves open the question of the involvement of Bruce Swartz
and Arlin Adams in the decision to call Cain to contradict Dean at trial. In that regard, however, the following
should be noted. Dean testified about calling Cain on her third day of direct testimony, Tuesday, October 12, 1993.

Her cross-examination commenced on Thursday, October 14, 1993, and continued through Monday, October 18,
1993. Cain aso testified on Monday, October 18, 1993, shortly after Dean |eft the stand. On the morning of
Monday, October 18, 1993, O'Neill advised the court that on Sunday, October 17, 1993, Adams had come from
Philadelphiato talk about the case, stating that "we all talk about the case." Tr. 3051. Presumably, Swartz would
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stand, however, the O C called Agent Cain as its second rebutta

W tness. Questioned by ONeill, Cain first testified, in details
essentially consistent wth Dean's testinony, about providing
Dean a copy of the HUD I nspector General's Report. Tr. 3197-98.
O Neill then elicited the follow ng testinony from Cai n:

Q At or about that date, do you recall any conversation
wi th the defendant Deborah Gore Dean in which she was quite
upset with you about the contents of the report?

A No, | do not.

. Do you recall her nentioning John Mtchell to you
and the fact that he nmade nbney as a consultant being
information within the report?

A. No, | do not.

Q Do you recall her telling you that she was going to
hold a press conference to denounce what was in the
report?

A.  Absolutely not.
Tr. 3198-99.

Though Agent Cain nmerely testified that he did not recal
Dean's nmentioning the several things noted in ONeill's
guestions, Cain's testinony, followi ng his detailed recounting of
providing a copy of the report to Dean, was delivered in a manner
clearly to suggest he would have renenbered the call if it had
occurred. Moreover, it is difficult to believe that he woul d not
remenber the call if it occur.

The foll ow ng day, Dean requested perm ssion to present
surrebuttal as to Cain. Associate |Independent Counsel Paula A
Sweeney "strenuously object[ed],"” and the court denied the
request.

The next day, in closing argunent, after asserting that
Dean's defense rested entirely on her credibility, O Neill
repeatedly asserted that Dean had lied to the jury. The

have been present at such meeting, and the intention to call Cain the following day to contradict Dean would have
been discussed.
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pervasi veness of O Neill's assertions that Dean had lied is not
paralleled in reported federal cases. A fairly conprehensive
summary of the remarks is set out in Attachnent 2 to the
I ntroduction and Summary. A sanpling of the statenents foll ows:
Tr. 3416 ("It was a lie."); Tr. 3417 ("It was a lie ... out and
out"); Tr. 3418 ("it was filtered with lies"); Tr. 3419 ("Then
Mss Dean lied."); Tr. 3421 ("She lies when it benefits her..she
lies about that.. if she's going to lie on that will she lie on
anything else"); Tr. 3422 ("it's so clear why she would lie");
Tr. 3425 ("She lied about that ... It was just another lie"); Tr.
3426 ("And probably the biggest lie of all ..."); Tr. 3429 ("Just
as she's deceived you, or attenpted to do so, |adies and
gentlemen ..."); Tr. 3431 ("She has lied to this court, to this
jury ... But she's the only one we know who definitively did
lie. Her story is built on a rotten foundation. It is rotten to
the core. It is lies piled upon lies..."); Tr. 3432 ("listen [toO
def ense counsel's closing] and wonder why she lied to you
t hroughout her testinmony."); Tr. 3501 ("I told you during closing
argunent that Mss Dean lied to you very clearly and that she
lied to you a series of tines thereafter and, | repeat, you can
take her testinony and throw it in the garbage where it bel ongs
..."); Tr. 3502 ("lI'"msaying that's where it belongs, in the
garbage. Because it was a lie...... She lied to you."); Tr. 3507
("They were lies ladies and gentlenen. Lies, blatant attenpts to
cover up what occurred, to sway you."); Tr. 3508 ("So you can
throw her testinony in the garbage.”); Tr. 3509 (... a series of
m sstatenents, of falsehoods, of lies."); Tr. 3511 ("They
unequi vocal ly show that she lied to you, |adies and gentlenmen, on
the stand, under oath..."); Tr. 3518 ("... she lied about it.").

In attacking Dean's credibility, ONeill relied heavily on
two W tnesses. One of these was HUD driver Ronald L. Reynol ds.
The court would later find that the O C had information
i ndi cating that Reynol ds' testinony was not true. See Narrative
Appendi x styled "Testinony of Ronald L. Reynolds."” The other
Wi tness on whose testinmony O Neill relied heavily in attacking
Dean's credibility was Agent Cain.

Three quarters of the way through the first day of the
O Neill's closing argunent, he pressed the attack on Dean's
credibility with particular acerbity, stating:



John C. Keeney, Esq. Page 10
November 30, 1995

Based on her lies, you should throw out her entire
testinmony. Her six days' worth of testinony is worth
nothing. You can throwit out the window into a
garbage pail for what it's worth, for having lied to
you.

Tr. 3418.

Monents later, O Neill derisively turned to Dean's denia
that she knew N tchell had earned HUD consulting fees, pointing
to Agent Cain's contradiction of Dean's testinony about calling
himto question the treatnment of Mtchell in the HUD I nspector
CGeneral's Report. O Neill stated the foll ow ng:

Shocked that John Mtchell made any noney. Renenber she
went into great |length about that. That she was absolutely
shocked. And the day the |I.G Report cane out she called
Speci al Agent Alvin Cain, who was at HUD at the tine, and
said |"mshocked. | can't believe it. | thought you were
ny friend. You should have told ne John Mtchell was making
noney. You'd better be able to defend what you said and if
you can't I'mgoing to hold a press conference and |' m goi ng
to do sonmething, I"'mgoing to rant and rave. That's exactly
what she told you

So we had to call in Special Agent Alvin Cain for two
m nutes' of testinony. And you heard M. Cain. It
didn't happen. It didn't happen like that. And he
remenbered Marty Mtchell picking up the report,
bringing the noney, but it didn't happen. They asked
hi m a bunch of questions about the WIshire Hotel, and
you could see M. Cain had no idea what they were
tal king about. We had to bring himin just to show
that she |ied about that.

Tr. 3419-20.

During rebuttal the foll owi ng day, while continuing the
attack on Dean's credibility, ONeill again turned to Cain,
asserting:

Shocked that Mtchell nade any noney. Al Cain told
you, the Special Agent from HUD, that conversation
never ever happened.

Tr. 3506.
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In support of a notion for a new trial, Dean argued that
Agent Cain was one of at |east three governnent w tnesses who had
lied and who | ndependent Counsel attorneys knew or shoul d have
known had lied. (The others are Thomas T. Denery and Ronald L.
Reynol ds, who, as noted, is another w tness on whose testinony
O Neill placed great weight in closing argunment in asserting that
Dean had |ied about her know edge of Mtchell's HUD consulting.)

Dean provided an affidavit stating that when she asked Agent
Cain about the check fromMNunn to Mtchell, Cain said it was
mai ntai ned in the HUD regional office.

In her affidavit Dean also stated that, after talking to
Agent Cain, she told ne, whom she had been dating at the tine,
about her call to Cain, including what Cain had told her. At the
time of Dean's notion, | was an Assistant Ceneral Counsel with
t he Equal Enpl oyment Opportunity Conmm ssion, then with nore than
twenty years of service as an attorney for the federa
governnent. | provided an affidavit describing ny background and
stating that in April 1989 Dean had told nme about the call to
Agent Cain and had said that Cain had told her the check was in a
field office. | stated that Dean had also told ne about her cal
to Mtchell's partner, who had infornmed her that Mtchell's HUD
consulting was nore extensive than that reflected in the report.

| provided reasons why | renenbered these matters very well. In
her nmenorandum Dean pointed out that if the check was in fact
mai ntained in a HUD field office in April 1989, that fact woul d
tend to corroborate her account of the call to Cain. Dean
requested a hearing on the matter.

Wen Dean's notion was filed, the principal trial counsel in
the case, Robert E. O Neill and Paula A. Sweeney, were no | onger
with the OC  Deputy |Independent Counsel Bruce C. Swartz assuned
the role of |ead counsel in the case.

In its opposition to Dean's notion, the O C said nothing
what ever about the check or whether it was maintained in a HUD
field office in April 1989. The O C dism ssed ny affidavit in a
f oot note, observing:

The affidavit of Janmes Scanlan adds nothing in this
regard, for M. Scanlan -- aside from his obvious bias
-- has no firsthand know edge of defendant's purported
conversation with Agent Cain. Rather, he relies solely
on what defendant told him

During the three-week period between the filing of the
Dean's notion on Novenber 30, 1993, and the OC s filing of its
opposition on Decenmber 21, 1993, the OC did not interviewne to
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attenpt to determ ne whether | was telling the truth about ny
conversation with Dean in 1989, nor would the O C seek to
interview ne during the ensuing period when the O C continued to
rely on Cain's testinony.

In a reply, Dean noted that the OC s failure to discuss the
check suggested that the check was in fact maintained in a field
office in April 1989 and the O C did not have a plausible theory
as to how she could have | earned that other than through her cal
to Agent Cain. Wth regard to ny affidavit, Dean noted that ny
relationship to Dean was a legitinmate issue to be explored in a
hearing, but was not a basis for ignoring the affidavit entirely.

Wth regard to the fact that I had only recounted what Dean had
told ne, Dean argued that, given the circunstances in which she
told ne of the conversation with Cain in 1989, it was virtually
i nconceivable that Cain and | were both telling the truth.

Subsequent to briefing on Dean's notion for a newtrial, in
a January 18, 1994 |etter to the probation officer, Independent
Counsel Arlin M Adans relied on Cain's testinony in arguing that
Dean committed perjury during her trial and should therefore have
her sentence increased for obstruction of justice. |In a February
7, 1994 Revi sed Presentence |Investigation Report, the probation
of ficer agreed, reconmendi ng a two-1evel upward adjustnent that
woul d increase Dean's m ni mum sentence by six nonths.

On February 14, 1994, the court denied Dean's notion for a
new trial. The court essentially agreed with Dean's clains that
Ronal d Reynol ds and Thonas Denery had lied and that the
government knew that they had |lied, but did not discuss Dean's
argunents about her call to Agent Cain and the O C s heavy
reliance on Cain's testinony in closing argunent. Dean filed a
notion for reconsideration arguing again that the O C s failure
to respond regardi ng the whereabouts of the check in April 1989
is probative that O C attorneys knew that Cain |lied. Dean noted
the additional inportance of the matter in |light of the probation
of ficer's acceptance of the O C s argunent that Cain's testinony
contradi cting Dean about the call showed that she lied during the
trial. Dean also argued that, whatever nay have been the O C s
know edge regarding the truth of Cain's testinony at the tine of
trial, the OC had continued to rely on the testinony having the
addi tional information provided in the Dean and Scanl an
affidavits as well as the opportunity to investigate such matters
as the whereabouts of the check in April 1989.

Dean requested the court to defer final ruling on her notion
for a newtrial and on sentencing until the matter of the
wher eabouts of the check was resol ved. Dean argued that, if the
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check was maintained in a field office in April 1989, there
shoul d be discovery as to whether the O C knew or shoul d have
known that Cain commtted perjury and whet her such perjury should
be inputed to the OC.

At a February 22, 1994 hearing, the O C di scussed the issue
of the whereabouts of the check for the first tinme. Arguing for
the O C, Deputy |Independent Counsel Bruce Swartz refused to state
what the O C knew about the whereabouts of the check in 1989, but
argued that Dean could have surm sed that the check was
maintained in a field office through a statenment in an interview
report in the HUD I nspector Ceneral's Report. The statenent to
which Swartz referred, however, could not reasonably have
provided a basis for Dean's know edge. Nor does it seemrenotely
possible that the Swartz could in fact have believed that the
statenent forned the basis for Dean's statenents regarding the
wher eabouts of the check. Indeed, the context of the interview
report suggested that it was very unlikely that the regional
of fice woul d have gone to the trouble to secure a copy of the
check by April 1989, nuch less that it woul d have secured a check
and then failed to forward it to Washi ngton along with the
interview report. Swartz did not state whether the A C
mai nt ai ned that Dean had surmi sed that the check was nai ntai ned
inafield office fromthe interview  report when in April 1989
she informed ne that Cain had said the check was naintained in
the field, or that the surm se was recent and that | had falsely
stated in nmy affidavit that in April 1989 Dean had told ne that
Cain had told her the check was maintained in the field.

The court denied Dean's notion without indicating what it
bel i eved regardi ng how Dean cane to claimthat Agent Cain told
her that the check was maintained in a field office and w t hout
specifically indicating whether it believed Cain or Dean was
telling the truth about the call. The court nerely stated that
t he evidence put forward "doesn't nean of necessity that the
government is putting on information they knew was fal se.”

Later in the hearing, however, w thout taking argunent on
the issue, the court refused to accept the probation officer's
reconmendation to increase Dean's sentencing |evel on the basis
of Agent Cain's contradiction of Dean's statenent about her cal
to him The court stated that it believed that Dean may have in
fact called Cain. But the court did initially accept the
probation officer's recomendation to i ncrease Dean's sentenci ng
| evel for obstruction of justice based on a statenent Dean had
made that she was not very close to John Mtchell until after she
left HUD. The court would later reverse that ruling after
concluding that the statenment on which the OC had relied to
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persuade the probation officer to recommend the upward adj ust nment
had been taken out of context. In initially ruling on this

i ssue, however, the court relied on Dean's testinony about her
call to Agent Cain as evidence of the cl oseness of her
relationship to Mtchell. That reliance would only have nmade
sense if the court accepted that Dean in fact had told the truth
about the call to Cain.

Dean did not press this issue further on appeal. Inits
appel l ate brief, however, the OC continued to rely on Cain's
testinony about the call to contradict Dean.

The treatnent of the Cain matter in the district court was
conplicated by the fact that Dean had rai sed ot her issues
regardi ng Agent Cain's credibility based on his responses to
certain questions on cross-exam nation. |In support of a claim
that certain responses were evasive or false, Dean described in
her affidavit a party she said was attended by Cain that she had
paid for and her efforts to cause Cain and others to investigate
a particular project. The O C produced material show ng,
apparently conclusively, that Cain was not at the party descri bed
by Dean and raising an issue regardi ng Dean's account of
initiating an investigation of the project. That Cain was not at
the party described by Dean nmay have influenced the district
court inits treatnent of the matter. Yet, the totality of
mat eri al s does not support a contention that Dean intentionally
m sstated any facts in her affidavit. Moreover, the OC s
efforts to focus attention on that matter, and away fromthe
i ssue of the whereabouts of the check, further reflect the QC s
di shonesty in addressing the Cain matter. For exanple, in an
effort to cast doubt on Dean's credibility, the OC raised an
i ssue about the legitimcy of a receipt that bore an erroneous
date--May 28, 1986, rather than May 29, 1985--and Dean's nother's
nane rather than Dean's own nane, though no reasonabl e person
coul d possibly believe the recei pt was other than what it was
represented to be. |In any case, however, the facts presented in
the Cain Appendi x woul d | ead npst observers to believe that Cain
had in fact lied and that, at |least at sone point intine, OC
attorneys cane to believe that he had lied, or that, at a
m ni nrum whether Cain had |lied and whether O C attorneys knew he
had lied is a matter the governnent could readily determ ne.

Any effort to interpret the OC s actions with regard to
Agent Cain's testinony nust take into account the AQC s
denonstrat ed m sconduct el sewhere, particularly its actions wth
regard to the use of witnesses where the O C had strong reason to
believe the testinony was false, as in the cases of Thomas T.
Denmery and Ronald L. Reynol ds nmentioned above, as well as the
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cases of Eli M Feinberg and Maurice C. Barksdal e di scussed
below. It nust also take into account the inportance of the
testinony of an African-Anerican governnment agent in directly
contradicting the testinony of a white defendant before an
entirely African-Anerican jury, in a context where the court
several times chastised O Neill for treating the defendant in a
manner he woul d not have done but for the racial difference
between the jury and the defendant.

As di scussed in the Addendumto the Cain Appendi x, as well
as in a nunber of the letters, at a neeting during the week of
Decenber 12, 1994, Associate Deputy Attorney Ceneral David
Margolis raised the issue of whether, assum ng that Dean had in
fact called Agent Cain, it necessarily followed that Cain had
testified falsely. | understood M. Margolis' question to go to
whet her it was possible that Dean did not accurately recount the
specifics of her call to Cain or that, though Cain did renenber
that Dean called him his responses to ONeill's questions did
reflect his best recollection of the specifics of the call. In
response to M. Margolis' question, | pointed out that it seened
that, assum ng Dean had called Cain, it did not seem possible
that Cain responded truthfully to ONeill's question of whether
Dean had nmentioned that the report indicated Mtchell earned
noney as a consul tant.

Yet, any possibility that Cain's testinony was literally
true, though affecting Cain's culpability for perjury, nakes the
O C s conduct in the matter no | ess heinous. Presumably, if the
OC fulfilled its obligation to investigate the issues raised in
Dean's notion, O C attorneys did know shortly after Dean filed
her notion (if they did not know it earlier) that Dean had called
Cain and had | earned fromhimthat the check was maintained in a
HUD field office. Thus, one is still left with the situation
that, on January 18, 1994, though know ng that Dean had made the
call to Cain, Independent Counsel Arlin M Adans wote the U S
Probation O ficer arguing to have Dean's sentence increased
because she had lied in testifying that she made the call. One
is also left with the situation that, at the hearing on February
22, 1994, though knowi ng that Dean had | earned that the check was
mai ntained in a HUD field office fromher call to Cain, Deputy
I ndependent Counsel Bruce C. Swartz argued to the court that Dean
in fact had surm sed that the check was maintained in a field
office froman entry in the HUD I G report and therefore should
have her sentence increased for falsely stating that she | earned
this froma call to Cain.

I ndeed, that the O C believed that it had a rational e by
which Cain's statenents were literally true is nost significant
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inthat it would seemto render it all the nore likely that both
when O Neill elicited from Cain testinony ainmed at |eading the
jury to believe that Dean had not called Cain at all, and when he
| ater engaged in inflammtory argunment ained al so at | eading the
jury to believe that Dean had not called Cain at all, ONeill and
other O C attorneys, including Swartz, knew for a fact that Dean
had cal | ed Cai n.

B. Testinmony of Eli M Feinberg

The following matter is addressed in greater detail in the
Introduction and Summary and the Narrative Appendi x styled "Park
Towers: 'The Contact at HUD ; Dean's Know edge of Mtchell's
I nvol venment; the Post-Allocation Waiver; and the Eli Feinberg
Testinony." The matter has not been addressed in docunents filed
with the court.

One of the projects the Superseding Indictnent alleged Dean
caused to be funded for the benefit of Mtchell was Park Towers,
a 143-unit noderate rehabilitation project in Dade County,

Fl orida, which was funded as a result of HUD actions in 1985 and
1986. The Park Towers devel oper was a Mam |awer named Martin
Fine. 1In the spring of 1985, Martin Fine secured the services of
a Mam consultant nanmed Eli M Feinberg in order to assist in
securing HUD funding for Park Towers. Feinberg then secured the
servi ces of Washington political consultant Richard Shel by, who

t hen retained John Mtchell. Though Shel by at tinmes comuni cat ed
directly with Fine, for the nost part it was Fei nberg who kept

Fi ne apprised of Shelby's progress in securing funding for the
project as well as in securing a | ater waiver of certain HUD
regulations. Fine ultimately woul d pay $225,000 to Shel by's

enpl oyer, The Keefe Conpany, which paid Mtchell a total of

$50, 000 i n connection with the Park Towers project.

There were many undeni abl e i nstances of prosecutori al
m sconduct with regard to Park Towers. The central preni se
underlying the charge concerning that project was that Shel by
secured Mtchell's services because of Mtchell's relationship to
Dean. Yet prior to issuance of the Superseding Indictnent,
Shel by, already under a grant of immnity, had told O C attorneys
that he did not know of Mtchell's relationship to Dean unti
after he had secured Mtchell's services, and, after |earning of
the rel ationship, ceased to seek material assistance from
Mtchell. Shelby also had told O C attorneys that he did not
bel i eve Dean was aware of Mtchell's involvenent in the project
and that he (Shel by) had sought to conceal Mtchell"'s invol venent
from Dean. Shelby also had told O C attorneys that a
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conspiratorial reference to "the contact at HUD' in a Martin Fine
menor andum was not a reference to Dean. Yet, these and ot her
statenents of Shel by specifically contradicting inferences in the
Supersedi ng I ndictment would be withheld fromthe defense for
nore than a year while the OC explicitly represented to the
court that it was aware of no excul patory material. During
trial, the OC wuld attenpt to cause the jury to believe, anong
other things O C attorneys knew or believed to be false, that the
reference to "the contact at HUD' was in fact a reference to Dean
and that Dean had provided Shel by with copies of two internal HUD
docunent s.

The Superseding I ndictnment had all eged that the co-
conspirators involved in Count One would tell their
devel oper/clients that Mtchell was Dean's stepfather
Utimately, however, the O C would instead argue that Shel by had
concealed Mtchell's involvenent from Feinberg and Fine, and that
argunment would play a large role in the OC s attenpt to show
t hat Shel by, Mtchell, and Dean were involved in a conspiratorial
rel ati onshi p.

The key testinony in this regard woul d be that of Feinberg,
who, on Septenber 17, 1993, would testify under oath that he was
unawar e of John Mtchell's involvenrent with the Park Towers
project. Yet, prior to a telephonic interview of Feinberg on My
18, 1992, Shel by, already under a grant of imunity, had told
representatives of the OC that he had tol d Fei nberg about
Mtchell's involvenment with Park Towers, and that he (Shel by)
assunmed that Feinberg had told Martin Fine. The second instance
in which Shelby informed the O C that Feinberg was aware of
Mtchell's role occurred in an interview, conducted by Bruce
Swartz and Robert O Neill on May 18, 1992.2 That sane day,
Swartz and O Neill conducted a tel ephonic interview Feinberg, in
whi ch Fei nberg stated that he was not aware of Mtchell's
i nvol venent in Park Towers. Feinberg' s interview report
i ndi cates that he was not at that tinme advised by Swartz or
O Neill OC that Shelby had explicitly stated the opposite.

In an interview on May 19, 1992, the day follow ng the
tel ephoni c interview of Feinberg, Shelby was interviewed again by
Swartz and O Neill. In the interview Shel by was apparently

2 |n the Park Towers Narrative Appendix (at 40 n.29), it is stated that it is believed that the May 18, 1992
telephonic interview of Eli Feinberg was conducted by Robert O'Neill, and in the Cain Narrative Appendix (at 35)
itisstated that it is believed that Bruce Swartz conducted the May 19, 1992 interview of Shelby. It appearsthat, in
fact, the May 18, 1992 interview of Shelby, the May 18, 1992 telephonic interview of Feinberg, and the May 19,
1992 interview of Richard Shelby were al jointly conducted by Bruce Swartz and Robert O'Neill, along with
Specia Agent Jocelyn Heaney.
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advi sed that Feinberg had stated that he was unaware of
Mtchell's involvenent with Park Towers. Shel by neverthel ess
firmy stated that Feinberg was aware of Mtchell's invol venment
and even provided details of Feinberg's role in determ ning
Mtchell's fee. That day, the OC also reinterviewed C arence
Janes, Shel by's enpl oyer, who had previously stated that he was
unaware of Mtchell's invol venent with Park Towers. |In the My
19, 1992 interview, confronted with information indicating that
he had approved paynments to Mtchell, Janmes acknow edged that he
nmust have been aware of Mtchell's invol venent.

There were obvi ous reasons why Feinberg mght wish to
falsely deny know edge of Mtchell's involvenent with the Park
Towers project, including the fact that national magazi nes had
suggested that Dean inproperly made decisions to benefit
Mtchell. There was also reason to expect that confronted with
Shel by' s statenents, Feinberg, |ike Janmes, woul d acknow edge t hat
he had been aware of Mtchell's involvenent. Nevertheless, so
far as Feinberg's Jencks materials reveal, between the tinme of
Fei nberg's May 18, 1992 tel ephonic interview and his being called
to testify under oath, on Septenber 17, 1993, that he was unaware
of Mtchell's involvenent, O C attorneys never confronted
Fei nberg with Shel by's statenents.

At trial, wthout advance notice, the OC would put Shel by
on the stand out of order and ahead of Feinberg. The evening
before Shel by testified, O Neill had advised the court of the
likely witnesses for the followi ng day, and the description had
not included Shel by. This would occur just three days after the
O C turned over to the defense Shel by's Jencks material s that
contained the three statenents by Shel by that Feinberg was aware
of Mtchell's involvenent with Park Towers. Those statenents
appeared at various places anong ten itens of Shelby materials
t hen being provided, including interview reports running as |ong
as 27 single-spaced pages. The Shel by materials were provided
along with vol um nous Jencks material for 35 other w tnesses.

Then, though knowi ng beyond any doubt that the government's
i mmuni zed wi t ness Shel by woul d have denied that he had conceal ed
Mtchell's involvenent from Fei nberg, Associ ate | ndependent
Counsel O Neill would avoid any questions that might elicit a
statenent on the matter. Wen Shel by started to describe his
di scussions with Feinberg about setting Mtchell's fee, O Neil
changed the subject. Shortly after Shel by finished his second
day of testinmony, the O C then called Feinberg, and, despite
havi ng conpelling reason to believe that such testinony woul d be
fal se, Associate |ndependent Counsel Paula A Sweeney directly
elicited Feinberg's sworn testinony that he was unaware of
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Mtchell's involvenment with Park Towers. The O C subsequently
elicited sworn testinony to the sane effect from Martin Fine.

In closing argunment, in addition to seeking to cause the
jury to draw various fal se inferences and ot herwi se seeking to
|l ead the jury to believe things that O C attorneys believed to be
fal se (as docunmented throughout the materials), Associate
I ndependent Counsel O Neill would give special attention to the
testinony that Eli Feinberg and Martin Fine were not aware of
John Mtchell's involvenent with Park Towers, asserting that
secrecy was "the hallmark of conspiracy.” And despite know ng
with conplete certainty that the governnment's imuni zed wi tness
Shel by woul d have contradi cted Fei nberg's testinony, O Neil
woul d make a special point of the fact that the testinony was
uni npeached.

Specifically, O Neill stated:

[ Dean's counsel] nmentioned sonet hing about the
conspiraci es and saying, well, sonme of the people said they
didn't know certain things. Jack Brennan didn't know that
John Mtchell was involved in Arama. Well, isn't that the

hal | mark of conspiracy? Secrecy? Were people don't know
it?

Renenber Martin Fine, the devel oper for Park Towers?
He said he did not know John Mtchell was involved.
The consultant he hired, Eli Feinberg, he did not know
M. Mtchell was involved. And both of those
testinoni es were uni npeached. Nobody ever contended
that they did know. So the evidence is neither
i ndi vi dual knew, and M. Fine paid $225,000, 50,000 of
whi ch went directly to John Mtchell, and he didn't
even know he was involved. His role was secret.
That's what conspiracies are about.

Tr. 3519.

The supposed conceal ment by Shel by of Mtchell's invol venent
with Park Towers al so would be an inportant feature of the AOC s
brief in the court of appeals.

As with the testinony of Agent Cain, the OC s actions with
regard to the testinony of Eli Feinberg nust be appraised in the
context of denonstrated O C actions with regard to ot her
W t nesses who O C attorneys had strong reason to believe were
testifying fal sely.
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C. The John Mtchell Messages and the Testinony of Maurice
C. Barksdal e

The following matter is addressed in greater detail in the
I ntroduction and Summary and the Narrative Appendi x styl ed
"Arama: The John Mtchell Tel ephone Messages and Maurice
Bar ksdal e. "

Count One of the Superseding Indictnment alleged that Dean
had caused 293 units of noderate rehabilitation subsidy to be
all ocated to Dade County, Florida in order to benefit Mtchell.
The units would go to the Arama project of devel oper Aristides
Martinez, who had retained former Kentucky governor Louie B. Nunn
to assist in securing noderate rehabilitation funding. Nunn paid
Mtchell $75,000 for his assistance on the matter. The funding
occurred as a result of docunments signed in md-July 1984 by
Mauri ce C. Barksdal e who was then Assistant Secretary for
Housi ng. This occurred several weeks after Dean assuned the
position of Executive Assistant.

Mtchell had died in Novenber 1988. Mtchell's files, which
were secured by the OC in May of 1992, contained tel ephone
nmessage forns indicating that in January 1984, at the sanme tine
Nunn was wor ki ng out a consultant agreenent to secure 300
noderate rehabilitation units for Martinez, Mtchell was talking
to Dean's predecessor, Lance H WIson, about securing 300 units,
and that Wlson had told Mtchell he was tal king to Barksdal e
(then Acting Assistant Secretary for Housing) about the units.

M tchell knew WIson and had previously sought his assistance on
HUD matters invol ving Nunn and Martinez, and in May 1992, QO C
attorneys had asked Martinez about whether Nunn knew W/ son or
Barksdal e. Though the Superseding Indictnment alleged that Dean
had caused the Arama funding in order to benefit Mtchell, the
O C wuld not turn the Mtchell nessages over under Brady, a
failure the court of appeals later would find to be depl orable.

More to the point here, as the O C would eventually
acknow edge, it brought Barksdal e before the grand jury and
called himto testify in court for the purpose of tying Dean to
the Arama funding without ever confronting Barksdale with the
information contained in the Mtchell message indicating that
W son had been talking to him(Barksdal e) about the matter. It
did so notw thstanding the existence of a nunber of factors that
woul d gi ve Barksdal e reason not to admt that he had made funding
deci sions at the behest of Wlson. |In eliciting Barksdale's
testinony in court, O Neill focused the inquiry solely on the
period after WIlson had |left HUD, and asked no questions about
t he nmessages or about WIson. On cross-exam nation, Barksdal e
testified that he did not recall that Wlson had talked to him
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about the matter and that he believed that he would renenber it
if WIson had. Though the Mtchell nessage gave O Neill reason
to believe with virtual certainty that this testinony was fal se,
O Neill made no effort to correct that testinony.

In finding that there was sufficient evidence to sustain a
conviction with regard to the Arama project, the court of appeals
relied principally on a letter Dean had witten to Nunn in July
1984, in which she referenced a conversation with Mtchell and
i nformed Nunn that documents were being prepared and that the
units would definitely go to the Arama project. Dean wote the
letter on HUD stationery and had a copy of it placed in her chron
files. She testified that Mtchell had called her asking about
the status of a funding, that she had asked Barksdal e about the
matter, and that she merely comruni cated to Nunn what Barksdal e
told to her. Barksdale, however, testified that he did not
recall Dean's tal king to himabout the matter.

| suggest that you consider the follow ng concerning the
three matters di scussed under the above headi ngs, and el aborat ed
nore fully in the enclosed materials. Few readers of the
mat eri al s regardi ng Barksdal e woul d have any doubt that the
reason O C attorneys failed to confront Barksdale with the
information on the Mtchell nessages was the concern that it
woul d cause Barksdale to acknow edge that WIson had spoken to
hi mon the matter and possibly that he (Barksdal e) had caused the
funding at Wl son's behest wi thout involvenent of Dean.

Nor woul d they doubt that O C attorneys went forward in the
hope that Barksdale would lie under oath in a manner that would
support the O C s case nore than the truth woul d support the
case. Simlarly, assumng that O C attorneys never confronted
Fei nberg with Shel by's statenent that Feinberg was aware of
Mtchell's involvenent, there seens little roomfor doubt that
the failure to confront Feinberg with Shel by's statenent was
notivated by the concern that it woul d cause Feinberg to state
truthfully that he did know of Mtchell's involvenent. |Instead,
QO C attorneys elicited Feinberg' s testinony concerning Mtchel
while believing that it was very probably, if not certainly,
false. Further, in all probability, when O Neill nade his
representations to the court as to the witnesses he intended to
call on Septenber 16, 1993, choosing words would that did not
i nclude Shel by, ONeill in fact intended to call Shel by.

Finally, it is worth noting that in ONeill's enthusiastic

bel aboring of the absence of any contradiction of Feinberg's
testinony, it is difficult not to discern an el enent of boasting
at his success in causing the testinony to go uni npeached
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notwi thstanding that it was directly contrary to statenents of an
i mmuni zed governnent w tness and notw thstanding that it was
al nrost certain false.

Wth regard to the Cain testinony, | think few readers woul d
doubt that when responding to Dean's notion and seeking to have
Dean's sentence increased for perjury, Swartz believed that Dean
had cal |l ed Cai n aski ng about the check. Though in the materials
| draw a distinction between the O C s actions before and after
recei pt of Dean's notion that provided ny affidavit and raised
the issue of the whereabouts of the check, given the docunented
i nstances of eliciting testimony O C attorneys had strong reason
to believe was false, it is difficult to doubt that O Neil
believed with virtual certainty that Dean had called Cain when he
elicited Cain's sworn testinony to the contrary. Further, it
seens abundantly clear that O Neill engaged in these actions with
the full knowl edge of Swartz, if not in fact specifically at the
direction of Swartz and Adans.

Pl ease do not believe that the matters just described by any
means conprise the totality of serious prosecutorial abuses even

as to Count One. Yet, | suggest that the docunmented m sconduct
sol ely concerning these issues would | ead nost conscienti ous
observers to conclude that Bruce Swartz and Robert O Neill are

unfit to serve as attorneys for the United States CGovernnment and
that they engaged in conduct that, if its does not constitute
prosecutabl e crines, ought to constitute prosecutable crines.
Further, review of all the evidence detailed in the materials I
provi ded woul d | ead such observers to believe that, at |east as
to Count Cne, under the supervision of an |Independent Counsel who
bel i eved that John Mtchell had denied himan appointnent to the
Suprene Court, Bruce Swartz and Robert O Neill conspired with
others, including the recent Assistant Attorney Ceneral for the
Crimnal Division, to fabricate a claimthat Deborah Gore Dean
and John Mtchell engaged in a crimnal conspiracy and to use
fal se evidence to establish that claimin the eyes of a jury.

It is of course possible that | have msinterpreted sone
action or notive in the extensive materials | have provided. But
I have no doubt, as any thoughtful reviewer of the materials
woul d have no doubt, that for each instance where a careful
i nvestigation of the allegations in the materials woul d di scl ose
facts causing any action of Bruce Swartz or Robert O Neill to be
seen in a less damming light, such investigation would reveal
some nunber of serious prosecutorial abuses that have so far gone
undi scover ed.
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Each | evel of supervision over the naned attorneys has a
responsibility in this matter, and, in any case, each |evel of
supervi sion ought to be fully apprised of the nature of the
all egations in order to effectively oversee the conduct of those
attorneys. Accordingly, with regard to Robert O Neill, | am at
this tinme providing copies of the enclosed materials and ny
letter to you to the Honorable Charles R WIlson, United States
Attorney for the Mddle District of Florida.

As with nmy earlier actions in this matter, in seeking the
renoval from federal service of Bruce Swartz and Robert O Neill,
I in no manner represent Deborah Gore Dean.

Si ncerely,
/sl James P. Scanl an

Janmes P. Scanl an

cc: The Honorabl e Janet Reno
At torney Genera

Larry D. Thonpson, Esq.
I ndependent Counsel

Encl osures
cc: The Honorable Charles R Wl son

United States Attorney
M ddle District of Florida



