JAMES P. SCANLAN
2638 39th Street, N.W.
Washington, D.C. 20007
(202) 337-3927

March 11, 1996

John C. Keeney, Esgq. CONFI DENTI AL
Acting Assistant Attorney General

Crimnal Division

United States Departnent of Justice

10th Street & Constitution Ave., N W

Washi ngton, D.C. 20530

Re: Conduct of Bruce C. Swartz and Robert E. O Neill
in the Ofice of |Independent Counsel's Prosecution
of United States of Anerica v. Deborah Gore Dean,
Crimnal No. 92-181-TFH (D.D.C.)

Dear M. Keeney:

Encl osed find three letters | recently sent to |Independent
Counsel Larry D. Thonpson pertaining to prosecutorial m sconduct
issues | raised in ny letter to you dated Novenber 30, 1995, as
well as in materials |I had previously provided to the Departnent
of Justice. Attached to two of the letters to M. Thonpson are
addi ti onal addenda to those materials.

In light of the recent devel opnent of additional
information, | thought it would be useful to set out in one place
a full description of the known facts regarding the Ofice of
I ndependent Counsel's (O C s) use of the sworn testinony of Eli
M Feinberg. Feinberg is the witness OC attorneys called to the
stand to testify under oath that he was unaware of John
Mtchell's involvenent in a Dade County, Florida project called
Park Towers, notwi thstanding that the OC s imunized w tness
Ri chard Shel by had three tinmes told O C attorneys that Feinberg
was aware of Mtchell's involvenent. It appears that Feinberg
was never confronted with these statenents before O C attorneys
elicited his testinmony in court. The OC then would place great
wei ght on this testinony and the fact that it was not inpeached
in arguing that Richard Shel by, John Mtchell, and Deborah Gore
Dean were involved in a conspiracy concerning the funding of the
Park Towers project. This is a matter given considerable
attention in ny earlier letter to you and other letters to
Departnment of Justice officials. It and related matters are
di scussed in nmuch greater detail in the Introduction and Sunmary
to the materials provided the Attorney CGeneral and the Narrative
Appendi x to those materials styled "Park Towers: 'The Contact at



HUD ; Dean's Know edge of Mtchell's Invol venent; the Post-
Al'l ocation Waiver; and the Eli Feinberg Testinony."

One of the reasons for setting out this material in a letter
at this tinme is that, assum ng ny description of events is
accurate, the conduct of Bruce C. Swartz and Robert E. O Neill
relating to the Feinberg testinony is alone enough to show t hem
to be unfit to serve as attorneys for the federal governnent.
Thus, while you should certainly review and consi der the
inplications of the entire volunme of material | have provided,
particularly with regard to those matters where federal crines
may be involved, there is no reason to delay initiating action
agai nst Bruce Swartz and Robert O Neill.

As | was first witing this letter, | received a letter,
dated January 30, 1996, from M chael E. Shaheen, Jr., of the
O fice of Professional Responsibility, indicating that ny
correspondence to you had been forwarded to that office for
review and response. In his letter, M. Shaheen indicated, anobng
other things, that the Ofice of Professional Responsibility
di sagreed with ny view that the prosecutorial msconduct I
detailed in the materials |I had provided was of an exceptiona
nature. M. Shaheen also indicated that the Departnent of
Justice considered the matter raised in ny letter to you to be
closed at this tine.

The assessnment of the Ofice of Professional Responsibility
is pertinent to your consideration of the issues raised in ny
| etter of Novenber 30, 1995, in the follow ng respects. Had the
O fice of Professional Responsibility concurred in ny view that
the actions of Bruce Swartz and Robert O Neill in the Dean case
indicated that they are unfit to serve as attorneys in the
federal government, it would seemdifficult for you to justify
failing to seek their renmoval even if you did not share that
view. In a situation where the Ofice of Professiona
Responsi bility has reached a contrary concl usi on, however, that
determ nati on cannot resolve that matter as far as your own
responsibilities are concerned.

In fulfilling your individual responsibilities as a federa
attorney overseeing the conduct of Bruce Swartz and Robert
O Neill, it is appropriate that you accord significant deference

to views of the principal arbiter of professional ethics in the
Departnment of Justice if such views appear to be well-reasoned
and based on a thorough understanding of the issues raised. As
nmy encl osed response to M. Shaheen indi cates, however, M.
Shaheen's letter denonstrates remarkably little understandi ng of
the issues raised even in ny letter to you of Novenber 30, 1995.
In such circunstances, | suggest that the Ofice of Professiona
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Responsibility's views ought to be given little weight as you
exerci se your own responsibilities in this matter.

That you review these issues yourself is particularly
appropriate with regard to your continued supervision of Bruce
Swartz and Robert O Neill in the event that they are permtted to
continue to serve in the federal governnent. |In the case of
Bruce Swartz, who holds a high position on your own staff, any
assi gnment invol ving the oversight of the ethics of federa
prosecutors ought not to be made without his superiors' having a
full understanding of the nature of his conduct in the Dean case.

According to The Tanpa Tribune, Robert O Neill works on the
Organi zed Crinme and Drug Enforcenent Task Force in the Mddle
District of Florida, and is involved in the increasing nunbers of
prosecuti ons on noney | aundering charges that carry very
substantial penalties.® M. ONeill's continued service as an
Assistant United States Attorney carries with it a danger that
individuals will be charged or convicted on the basis of false
evi dence, as well as a danger that otherwi se legitimte
prosecutions wll be conprom sed by the use of deceitful tactics
like those M. O Neill repeatedly enployed in the Dean case.

At a mnimum in the event that in ongoing or future

prosecution issues are raised about M. O Neill's conduct, his
superiors ought not to be able to claimthat they had no basis
for anticipating such conduct. Ideally, however, if M. O Neil
continues to serve as an Assistant United States Attorney, his
actions will be nonitored closely enough that no legitinmate
conpl ai nts concerning those actions wll arise.

The apparent casual ness of the O fice of Professional
Responsibility's recent review, as well as the seem ng
dilatoriness in the Departnment of Justice's earlier review,
provi de additi onal cause for expedition in your own consideration
of the matter. The materials concerning the prosecutori al
m sconduct in the Dean case were provided to the Departnent on
Decenber 1, 1994, in support of a request to have the Departnent
of Justice initiate an investigation of the Ofice of |ndependent

1 Sommer, Money Laundering Convictions Soar, Tampa Tribune, Sep. 6, 1994,
atp. 1.
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(AOC Arlin M Adans. Those materials nade clear that the

di strict court, though concluding that a newtrial was not
warranted, had sharply criticized | ndependent Counsel attorneys
on a nunber of issues, including the use of governnent w tnesses
when O C attorneys possessed evi dence suggesting or denonstrating
that the witnesses' testinony was false. The court specifically
noted that the conduct of those attorneys did not conformto
Departnment of Justice standards of conduct.

Shortly thereafter, | provided Associ ate Deputy Attorney
CGeneral David Margolis copies of the court of appeals briefs,
whi ch made clear that few of the issues addressed in the
materials had been raised in the court of appeals. The matter of
the OC s use of the testinony of Eli M Feinberg had not even
been treated in the district court, a circunstance that
undoubt edly occurred in |arge part because the sane tactics that
allowed the OCto elicit Feinberg' s testinony concerning
Mtchell w thout contradiction caused the nature of the O C s
action to go undi scovered by Dean's counsel.

In early February 1995, | raised the sane issues with Wite
House Counsel Abner J. M kva, suggesting that he recomend the
removal of Assistant Attorney Ceneral Jo Ann Harris because of
her involvenment in the msconduct in the Dean case. Judge M kva
then referred the materials to the Departnent of Justice ensuring
me that the Departnent woul d give the issues careful
consi derati on

These events would occur in the nonths follow ng ny
providing these materials to the Departnent. On May 15, 1995,
Arlin M Adans announced his intention to resign as |ndependent
Counsel, effective July 3, 1995. At approximtely the sanme tine
(exact date not known), Ms. Harris announced her intention to
| eave the Departnent of Justice at the end of the summer. On My
26, 1995, the court of appeals ruled on the Dean appeal,
predictably giving no attention to the issues addressed in the
materials but not raised in the appeal. At sone point during
this period, Bruce Swartz joined the staff of the Assistant
Attorney General for the Crimnal D vision as a Speci al
Assi stant, apparently with its being the Departnent's intention
that he would remain in that position after Jo Ann Harris |eft
t he Department.

On June 25, 1995, al nost seven nonths after | provided the
materials to the Departnment, the O fice of Professiona
Responsi bility advised ne that the Departnent had decided to take
no action. In doing so, the Ofice of Professiona
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Responsibility would note that "virtually all the m sconduct
issues [|I raised] were the subject of extensive notions filed
with the District Court and the m sconduct issues that were
addressed by the District Court and the Court of Appeals were of
a type suitable for judicial resolution” and that neither court
found a due process violation. This reliance would occur
notw t hstanding the Ofice of Professional Responsibility's

know edge that nost of the issues | had raised were not addressed
in the court of appeals and that a nunber of the nore serious
matters, including the OC s use of the Feinberg testinony, had
not even been raised in the district court. The Ofice of

Pr of essi onal Responsibility would also rely on the fact that "the
princi pal Associate Independent Counsel about whom [I] conpl ai ned
are no | onger enployed by the Ofice of Independent Counsel." It
woul d do so notwi t hstanding that Bruce Swartz, who the materials
i ndi cated was one of the principal actors in the m sconduct, had
apparently been allowed to nove fromthe OCto the staff of the
Assi stant Attorney General while the materials were being
consi der ed.

M . Shaheen's nost recent letter, in addition to the
continued failure to indicate whether the O fice of Professional
Responsi bility secured the underlying docunments or interviewed
any of the individuals whose testinony could substantiate the
nost serious allegations, suggests an unfamliarity even with the
i ssues summarized in my Novenber 30, 1995 letter you and ny
August 18, 1995 letter to M. Shaheen hinsel f.

Thus, | urge you to expeditiously nake an i ndependent
assessment of the allegations concerning the conduct of Bruce
Swartz and Robert O Neill and to take initiate actions agai nst
them wi thout awaiting a determ nation of the nerits of all the
allegations in the materials | provided. | also urge you not to
def er addressing these issues until the appointnment of a
per manent Assistant Attorney General. Robert Litt, the
presunptive nom nee for that position, would Iikely have to
recuse hinself fromthe matter in any event, given that,
according to Legal Tines, fornmer Attorney General Jo Ann Harris
was the principal proponent of M. Litt's appointnment. As
di scussed in various places, Ms. Harris was involved in many of
t he abuses in which M. Swartz and M. O Neill were involved, and
presumably Ms. Harris was responsi ble for the appointnment of M.
Swartz to the position of Special Assistant in the Ofice of the
Assi stant Attorney Ceneral for the Crimnal Division.

There is also reason for expedition in the sinple fact that
M. Swartz and M. O Neill continue to carry out their duties
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over matters having inportant consequences for nunerous
i ndi vi dual s.

Set out belowis a nore detailed account of the facts
relating to the OC s use of the testinmony of Eli M Feinberg
than provided in ny previous letters. The account also is
somewhat nore succinct than that contained in the Park Towers
Appendi x and presents sone additional information not known at
the time the Park Towers Appendi x was prepared. Though | urge
you to expeditiously consider this matter w thout awaiting
determ nation of the nerits of the nunerous other issues
addressed in the materials | provided the Departnent, |
nevertheless think it appropriate to reiterate here that the
undi sput ed conduct of the Bruce Swartz and Robert O Neill with
regard to other witnesses casts additional |ight on the conduct
concerning Eli Feinberg. In particular, the OC s repeated use
of governnent w tnesses who were probably or certainly testifying
falsely, without confronting themw th information that m ght
cause themto tell the truth, had a large role in pronpting the
district court to observe that the conduct of OC attorneys did
not conport wth Departnent of Justice standards for federal
prosecut ors.

| al so suggest that you give sone attention to the
di scussion at pages 5-9 of the enclosed letter to M. Shaheen,
whi ch addresses the possibility that part of the reason for the
O fice of Professional Responsibility's decision in this matter
may involve a belief that, though Deborah Gore Dean did in fact
call Special Alvin R Cain, Jr. in April 1989, Agent Cain's
testinony was literally correct. |If such belief does underlie
the Ofice of Professional Responsibility's decision, | suggest
that you would do well to nmake your independent assessnent of
whet her that satisfactorily resolves the issues raised in the
Narrative Appendi x styled "Testinony of Supervisory Special Agent
Alvin R Cain, Jr."
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A Backqgr ound

One of the projects the Superseding Indictnent alleged
Deborah Gore Dean caused to be funded for the benefit of John
Mtchell was Park Towers, a 143-unit noderate rehabilitation
project in Dade County, Florida, that was funded as a result of
HUD actions in 1985 and 1986. The Park Towers devel oper was a
Mam |awyer named Martin Fine. |In the spring of 1985, Martin
Fi ne secured the services of a Mam consultant named Eli M
Feinberg in order to assist in securing HUD funding for Park
Towers. Feinberg then secured the services of Wshi ngton
political consultant Richard Shel by, who then retai ned John
Mtchell. Though Shel by at times comunicated directly with
Fine, for the nost part it was Fei nberg who kept Fine apprised of
Shel by's progress in securing funding for the project as well as
in securing a |ater waiver of certain HUD regul ations. The
initial fee was $150, 000, but after Shel by joined The Keefe
Conpany in May 1985, the fee was increased to $225,000. Fine
ultimately paid $225,000 to The Keefe Conpany, which paid
Mtchell a total of $50,000 in connection with the Park Towers
pr oj ect .

Some of Associ ate | ndependent Counsel Robert E. O Neill's
nore inflanmmatory remarks both in opening and cl osi ng argumnent
woul d be related to Park Towers. The court of appeals, however,
woul d ultimately hold that there was insufficient evidence to
establish a conspiracy concerning that project.

There were many undeni abl e i nstances of prosecutori al
m sconduct with regard to Park Towers. The central prem se
underlying the charge concerning the project was that Shel by
secured Mtchell's services because of Mtchell's relationship to
Dean. Yet prior to issuance of the Superseding |Indictnent,
Shel by, al ready under a grant of inmmunity, had told O C attorneys
that he did not know of Mtchell's relationship to Dean until
after he had secured Mtchell's services, and, after |earning of
the rel ationship, ceased to seek material assistance from
Mtchell. Shelby also had told O C attorneys that he did not
bel i eve Dean was aware of Mtchell's involvenent in the project
and that he (Shel by) had sought to conceal Mtchell's invol venent
from Dean.

The Superseding I ndictment was intended to create inferences
that a reference in a Martin Fine nmenorandumto "the contact at
HUD' wi th whom Shel by was to neet was a reference to Dean, and
that Park Towers was di scussed at a Septenber 9, 1985 | unch
attended by Shel by, Mtchell, and Dean. Yet, prior to the
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i ssuance of the Superseding Indictnment, Shelby had told OC
attorneys that the reference to "the contact at HUD' was not a
reference to Dean and that Park Towers had not been di scussed at
t he Septenber 9, 1985 lunch. These and other statenments of

Shel by specifically contradicting inferences in the Supersedi ng

I ndi ct mrent either would never be produced as Brady nmaterial or
woul d be withheld fromthe defense for nore than a year while the
O C explicitly represented to the court that it was aware of no
excul patory material.

At trial, aided by its Brady violations, the OC would
attenpt to lead the jury to believe that the reference to "the
contact at HUD' was in fact a reference to Dean and that Park
Towers was in fact discussed at the Septenber 9, 1985 |unch, as
wel |l as a nunber of other things related to the Park Towers
project that CIC attorneys had reason to believe, or knew with
absolute certainty, were false. One of these was that Shel by had
concealed Mtchell's involvenent with Park Towers from Fei nberg
and Fi ne.

The Superseding I ndictnment had all eged that the co-
conspirators involved in Count 1 would tell their
devel oper/clients that Mtchell was Dean's stepfather.
Utimtely, however, the OC would instead argue that Shel by had
concealed Mtchell's involvenent from Fei nberg and Fine, and that
argunment would play a significant role in the OC s attenpt to
show that Shel by, Mtchell, and Dean were involved in a
conspiratorial relationship.?

The key testinony in this regard woul d be that of Feinberg,
who, on Septenber 17, 1993, would testify under oath that he was
unawar e of John Mtchell's involvenent with the Park Towers
project. Yet, prior to a telephonic interview of Feinberg on My

> As shown in the Narrative Appendix styled "Nunn's Annotation Regarding
Mitchell's Right to Half the Arama Consultant Fee," the OIC would also contend that
Mitchell's involvement with the Arama project was concealed from the developer of that
project, Art Martinez, though OIC attorneys knew with absolute certainty that Mitchell's
involvement was not concealed from Martinez.
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18, 1992, Shel by, already under a grant of imunity, had told
representatives of the OC that he had tol d Fei nberg about
Mtchell's involvenent with Park Towers, and that he (Shel by)
assuned that Feinberg had told Martin Fine.

The second instance in which Shelby informed the O C that

Fei nberg was aware of Mtchell's role occurred in an interview,
conduct ed by Deputy | ndependent Counsel Bruce C. Swartz and
Associ ate | ndependent Counsel Robert E. O Neill on May 18, 1992.

That sane day, Swartz and O Neill conducted the tel ephonic
interview of Feinberg in which Feinberg stated that he was not
aware of Mtchell's involvenent in Park Towers. Feinberg's
interview report indicates that he was not at that tinme advised
by Swartz or O Neill that Shel by had explicitly stated the
opposite.

In an interview on May 19, 1992, the day follow ng the
tel ephonic interview of Feinberg, Shelby was interviewed again by
Swartz and O Neill. The following is a description of the
rel evant parts of the Interview Report (which nay be found as
Attachnment 5b to the Park Towers Narrative Appendi X.)

In the interview Shel by was apparently advi sed that Feinberg
had stated that he was unaware of Mtchell's involvenent with
Park Towers. Shel by nevertheless firmy stated that Feinberg was
aware of Mtchell's involvenent and even provided details of
Feinberg's role in determning Mtchell's fee. The pertinent
portions of the Interview Report are described bel ow

Early in the interview, and apparently before being advised
that, on the day before, Feinberg had stated that he was unaware
of Mtchell's involvenent with Park Towers, Shel by provided this
information (in the words of the transcriber):

Shel by recal l ed that before he went with TKC
[ Shel by' s enpl oyer, The Keefe Conpany], Feinberg was
accommodating in comng to an agreenment on this
project. Shelby, Mtchell, and Feinberg reached an
agreenent on the fee. Shelby recalled that he was to
get the lion's share of the fee; possibly he would get
$80, 000, and Mtchell and Feinberg would split the rest
with each receiving $35,000. Shel by did not recal
saying that Mtchell's noney shoul d cone out of
Fei nberg' s share.
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In summary, initially Shel by and Fei nberg tal ked
about Park Towers, and possibly agreed to a 50/50 split
on the fee of $150,000, which seemed excellent. Then,
Shel by called Mtchell. Shel by then called Feinberg,
who was accommodating and willing to include Mtchell

Fei nberg said that Shel by shoul d get the | argest
portion of the fee because he woul d be doi ng the nost
work. This led to a breakdown of $80, 000/ $35, 000/
$35, 000.

Interview Report at 2.

After several paragraphs concerning Shel by's di scussions
with his enployers regarding Dean and Mtchell, the Interview
Report states:

It was pointed out to Shel by that [his enpl oyer
d arence] Janes' June 7, 1985 neno to hi m ( Shel by)
regardi ng the fee nentioned a 50/50 split between TKC
and Fei nberg, and did not nention Mtchell receiving
any fee. Shelby stated that the only explanation he
had for this was that possibly it was drafted earlier
sat around on soneone's desk, and was not typed unti
June 7. However, this was purely specul ation. Shel by
poi nted out that he had nentioned earlier that the
announcenent card dated May 1, 1985 reflecting his
association with TKC did not go out until maybe as |ate
as August because of |ack of secretarial help.

Shel by coul d not recall what he told TKC as far as
t he percentage or dollar amobunt of the fee that was to

go to Mtchell. He recalled that based on a
conversation at sone point with TKC, $50,000 cane up as
the "operative nunber" for the fee for Mtchell. He

recal l ed Fei nberg saying that Mtchell should be happy
with this because of the potential for future deals.
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Qut of the $225,000 fee that was negotiated [after
TKC becane invol ved], Shelby's recoll ection was that
$100, 000 was to go to TKC; $80,000 was to go to
Fei nberg, and that $45,000 was to go to Mtchell.

Shel by believed that the bookkeeper made a m stake in
payi ng Mtchell $50,000 rather than $45, 000, which |eft
TKC wi th only $95,000, rather than $100, 000.

Id. at 2.

Three paragraphs |ater, after Shel by near the end of the
interview was advised in some nmanner that Feinberg had or m ght
have deni ed know edge of Mtchell's involvenent with Park Towers,
Shel by provided this response (in the words of the transcriber):

Shel by knew of no reason that Feinberg would not want

to mention that he knew of Mtchell's invol venent. | f
Fei nberg said that Mtchell was not involved, he was
m st aken.

Id. at 4.3

On May 19, 1992, Swartz and O Neill also reinterviewed
Cl arence Janes, the President of The Keefe Conpany, which had
enpl oyed Shel by while he was attenpting to secure funding for
Park Towers. Janes had previously been interviewed on February
6, 1992, and, |ike Feinberg, had deni ed any know edge of
Mtchell's involvement with Park Towers. At the tinme of Janes's
first interview, Shelby, who was no | onger with The Keefe
Conpany, * had not yet been interviewed by the OC In the first

% On page 2 of the Interview Report for the interview of May 19, 1992, the
following sentence appears: "Also, Shelby did not remember asking Feinberg to call
someone as a reference for Mitchell." This sentence seems to suggest that Swartz or
O'Neill asked Shelby whether he had asked Feinberg to call someone as a reference for
Mitchell. That would seem an odd question unless Swartz or O'Neill had been in some
manner led to believe either that Shelby had asked Feinberg to call someone as a
reference for Mitchell or that Feinberg had in fact called someone as a reference for
Mitchell. In either case, whatever information led Swartz or O'Neill to have such a belief
would seem significant further evidence that Feinberg was in fact aware of Mitchell's
involvement with Park Towers.

* Shelby left The Keefe Company in 1988. The Keefe Company had brought a
civil action against him in 1990.
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interview Janes had told representatives of the OC that he did
not think The Keefe Conpany had paid Mtchell any noney in
connection with Park Towers and that Shel by had never told him
that Mtchell had anything to do with Park Towers. Interview
Report at 3. Subsequent to that interview, however, Shel by had
made cl ear that Janes was aware of Mtchell's involvenent. For
exanpl e, in Shelby's May 18, 1992 intervi ew, Shel by had descri bed
di scussions with Janmes about Mtchell's role. Shelby also stated
that The Keefe Conpany had agreed to pay Mtchell because of

Shel by's prior commtnent to Mtchell, though The Keefe Conpany
had not been pleased in doing so. Exhibit DD to Dean's Rule 33
Menmor andum at 9- 10.

In the May 19, 1992 interview, while still vague about his
recollection of Mtchell's having a role in Park Towers, Janes
acknow edged that he had been the person who authorized paynents
totalling $50,000 to Mtchell and that there would have had to
have been sone di scussion of the paynents. Janes suggested that
a possi ble scenario was that he had agreed to honor a prior
obligation to Mtchell by Shelby. Interview Report at 4.

On May 19, 1992, Swartz and O Neill also reintervi ened

Terrence M O Connell, 11, Executive Vice President of The Keefe
Company. Li ke Janmes, O Connell had been previously interviewed
on February 6, 1992. In the earlier interview, however,

O Connel |l had stated that he had been aware that Mtchell had
been involved in Park Towers, indicating that he thought Mtchell
had received "sone sort of a finder's fee," and suggesting that
because of the paynent to Mtchell, The Keefe Conmpany had not
recei ved an appropriate share of the fee on Park Towers.
Interview Report at 2. In the May 19, 1992 interview O Connel |
reaffirmed his knowl edge of Mtchell's involvenent in Park
Towers, indicating that Mtchell had been paid because Shel by had
made an agreenment with Mtchell that The Keefe Conpany felt
obliged to fulfill. 1d. at 3.

The May 19, 1992 interviews of Janmes and O Connell do not
indicate that either of them was asked whet her he knew whet her
Fei nberg had been aware of Mtchell's involvenent with Park
Towers.

During the sixteen nonths between the tine that the OC s
i mmuni zed wi tness Shel by had reaffirmed in detail that Feinberg
was aware of Mtchell's involvenent with Park Towers and the tine
that the OCelicited from Feinberg the sworn testinony that he
was unaware of that involvenent, the O C apparently did not
confront Feinberg with Shel by's statements that Feinberg was
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aware of Mtchell's role. At any rate, if the OC did confront
Fei nberg with Shel by's statenents, no record of the matter woul d
be provided to the defense.

Fei nberg had a partner nanmed Marie Petit, who received half
of Feinberg' s $80,000 fee. |If the OC ever contacted Petit to
i nqui re whet her she knew of Mtchell's involvenent with Park
Towers (or of Feinberg's know edge of that involvenent), no
record of that contact would be provided to the defense.

If indeed Feinberg had not told the truth when he first
deni ed knowi ng of Mtchell's invol venent, any thoughtf ul
guestioni ng by counsel for the O C ought to have reveal ed that.
Among ot her things, given the detail wi th which Shel by had
accounted for the fee split, it would seemdifficult for Feinberg
to construct an alternative rationale for a fee split anmong two
persons instead of three. There would be reason to expect,
however, that confronted with Shel by's statenent, Feinberg would
si nply have acknow edged that in fact he had been aware of
Mtchell's involvenent, if such was the case, just as C arence
Janes had essentially done when confronted with the fact that his
firmhad paid Mtchell $50, 000.°

Al t hough the O C apparently intended to call Feinberg to
testify that he was unaware that Mtchell was involved in Park
Towers, and to argue that the conceal nent of Mtchell's role from
Fei nberg and Fine was conpel ling evidence of the conspiratori al
rel ati onship between Dean, Mtchell, and Shel by, none of Shelby's
statenents that Feinberg was aware of Mtchell's invol venent
woul d ever be produced as Brady material .

> Notwithstanding Shelby's statement that he did not know why Feinberg would
not want to mention his knowledge of Mitchell's involvement, it is understandable that
Feinberg, like James, would be reluctant to acknowledge involvement with a person of
Mitchell's notoriety. Further, Feinberg might understandably have been concerned
about the implications of the connection between Dean and Mitchell, which had received
considerable publicity. For example, in the August 7, 1989 issue of Newsweek, a
feature article focusing on HUD Secretary Samuel R. Pierce, Jr. and Dean would note
that a Miami developer had paid Mitchell $75,000 to lobby at HUD and that Mitchell was
a close companion to Dean's mother. At the end of 1989, People Magazine had profiled
Dean as one of "The 25 Most Intriguing People of the Year." The magazine concluded
its profile with a discussion of Dean's relationship to Mitchell, observing: "So here's a
mystery for a rainy night: how Dean, with Mitchell's notorious example before her, fell
into the same sink--and even cut Mitchell in for $75,000 in consulting fees."
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B. The Tri al

The trial conmenced on Septenber 13, 1993. About a week
before trial (exact date not known), the O C produced Jencks
files (a total of 35 itens) for nine persons described as the
first week's witnesses. On Septenber 9, 1993, the O C produced
Jencks files (a total of 28 itens) for seven nore persons,

i ncludi ng Feinberg and Fine. On Septenber 9, 1993, the A C
produced Jencks files (a total of 42 itens) for five nore
W t nesses.

On Septenber 13, 1993, the day of opening argunent, the AQC
produced Jencks files (a total of 284 itens) for another 36
persons, including Shelby. The entire Jencks producti on was
sufficient to fill over 15 large 3-ring binders. Shelby's Jencks
material was conprised of ten itens including grand jury
testinony and interview reports running as long as 27 single-
spaced pages. O the 57 persons for whomthe O C produced Jencks
files, 20 (138 itens) were not called in the O C s case-in-chief.

At the time this material was produced, Dean was represented by
a single attorney.

Though Shel by was not scheduled to testify during the first
week of trial, and not before Feinberg and Fine, he in fact would
testify on the third day of trial, Septenber 16, 1993, and ahead
of both Feinberg and Fine. He would be exam ned by Associate
I ndependent Counsel Robert E. O Neill. That Shelby testify ahead
of Feinberg and Fine, and with the defense's having as little
opportunity as possible (and as little notice as possible) to
review the Shel by Jencks materials, was inportant to ONeill's
effort to lead the jury to believe a nunber of things that
O Neill knew Shel by, if asked, would contradict and that O Neil
ot herwi se had reason know were not true.

For exanple, Governnent Exhibit 72 was a July 31, 1985
menor andum Martin Fine had witten to the file referencing a
conversation with Feinberg where Feinberg had stated that Shel by
woul d be nmeeting with "the contact at HUD." The O C knew t hat,

i f asked, Shel by would state that the reference to "the contact
at HUD' was not a reference to Dean, but a reference to a HUD

of ficial named Silvio DeBartol oneis, which is what Shel by had
informed the O Cin an interview conducted on April 8, 1992.
During his exam nation of Shelby, O Neill did not ask hi mabout
the neeting. Instead, after Shelby testified, O Neill introduced
t he docunent into evidence through the testinony of Martin Fine,
wi thout eliciting testinony fromFine or Feinberg as to the
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identity of the person referred to as "the contact at HUD." The

O C would then include entries inits charts that it acknow edged
were intended to lead the jury to believe that the reference was

to Dean.

The O C woul d base the claimthat Dean, Mtchell, and Shel by
had di scussed Park Towers together solely on the fact that the
three had |l unch together on Septenber 9, 1985, and the foll ow ng
day Shel by sent Dean what Shelby's transmttal |etter described
as "the information concerning the Section Ei ght Mderate Rehab
Programin Mam ." O Neill would bring these facts out during
his redirect exam nation of Shelby. He would not ask Shel by,
however, whether Park Towers was di scussed at the lunch. O Neil
knew t hat had he asked that question, Shel by woul d have said that
Park Towers was not discussed at the lunch, because in an
i nterview conducted between April 8 and May 6, 1992, Shel by
stated that to the best of his recollection Park Towers had not
been di scussed, and that he (Shel by) had gone out of his way in
order to see that Park Towers was not discussed. Shelby had al so
testified before the grand jury that Park Towers had not been
di scussed at the lunch. Neither these statenents nor two other
Shel by statenents that Park Towers was not discussed at the |unch
had been provided as Brady material, and the defense failed to
elicit testinony on the matter. The O C then would rely on the
fact that Shel by sent Dean materials relating to Park Towers on
the day after the lunch as its only evidence that Mtchell, Dean,
and Shel by ever had a di scussion concerning Park Towers, as well
as its only evidence that Dean knew that Mtchell was invol ved
with the project.

Governnent Exhibit 85 was a February 3, 1986 nenorandum t hat
Fine wote to the file, in which he recorded a conversation with
Fei nberg, who had recounted a conversation he had had with
Shel by. Fine had witten: "Rick said that he had |lunch with his
friend at HUD and that she indicated that [the prior subsidy]
matter could be dealt with in a favorable manner..." The
reference to Shelby's "friend" presumably was a reference to Dean
wi th whom records showed Shel by had had [unch that day. The OC
knew with absolute certainty that the reference to Dean as
Shel by's "friend," rather than by nane, did not reflect the fact

t hat Shel by avoi ded nentioning Dean's nane to Feinberg. 1In the
May 18, 1992 tel ephonic interview of Feinberg conducted by Swartz
and O Neill, Feinberg stated that he was aware that Shel by and

Dean were good friends and that Shel by would check with Dean on
the status of how things were going through the bureaucracy
regardi ng Park Towers.
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When Shel by testified, O Neill asked himno questions about
whet her he advi sed Fei nberg of his contacts with Dean. \Wen
Fei nberg testified, Associate |Independent Counsel Paula A
Sweeney asked hi m no questions about whether Shel by advised him
(Fei nberg) of Shelby's contacts with Dean.® O Neill then
i ntroduced Governnent Exhibit 85 through the testinony of Fine,
wi thout eliciting any testinony as to the reason for Dean's
havi ng been referred to as Shelby's "friend," rather than by
nanme. Then, despite the fact that the O C knew with conplete
certainty that Shel by did not conceal his contacts with Dean from
Fei nber g--and despite Feinberg' s in-court testinony contradicting
such a notion--the OC would rely on the fact that Dean was not
nmenti oned by nanme in Government Exhibit 85 as evidence that
Shel by conceal ed his contacts with Dean from Fei nberg and Fi ne.

CGovernnment Exhibit 90 contained a May 29, 1986 letter from
Shel by to Martin Fine by which Shel by provided Fine a copy of a
post-al |l ocati on wai ver on the Park Towers project that had been
signed by Silvio DeBartol onmeis on May 28, 1986. Shelby's letter
to Fine did not state how he had secured a copy of the waiver
The O C, however, knew that Shel by had received a copy of the
docunent from DeBartol oneis, because it possessed a June 5, 1986
letter by which Shelby transmtted the sane docunment to El
Feinberg. 1In the letter to Feinberg, Shelby stated that he had
received the copy of the waiver fromDeBartoloneis. ONeill did
not ask Shel by about how he secured a copy of the docunent.
Instead, he introduced the waiver and Shel by's transmttal to
Fi ne through the testinony of Fine, without eliciting testinony
as to how Shel by secured a copy of the document from either
Fei nberg or Fine. The O C would then include entries inits
charts intended to lead the jury to believe that Shel by had
recei ved the docunent from Dean.

® On cross-examination, however, Feinberg testified that Shelby had told him
that "he was having meetings with Ms. Dean," and that he got the impression she would
look into something. Tr. 640.
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Most pertinent to the principal issue treated here, however,
is that having Shel by testify ahead of Fei nberg and Fi ne woul d
facilitate the OC s eliciting Feinberg's sworn testinony that he
was unaware of Mtchell's involvenent with Park Towers, w thout
t he danger that the testinony woul d be contradicted by Shel by.
The followi ng is how Shel by woul d happen to be called to the
stand on Septenber 16, 1993, three days after his Jencks
mat eri al s had been provided along with thousands of pages of
Jencks materials for other witnesses, and with as little notice
to the defense as possible.’

At the close of the day on Septenber 15, 1995, the court
asked O Neill what w tnesses he had planned for the follow ng
day. After ONeill had stated that he would call Maurice
Bar ksdal e and a person naned Norman Larsen, "who is a custodi al
type witness out of the Georgetown Cub,"” this colloquy occurred:

MR. ONEILL: R ght. And then with the Jew sh holiday,
we had Eli Feinberg, Martin Fine and Eli Feinberg, but
we had to push those back. W're trying to get | ocal
HUD people we will call into fill in, but we will have

THE COURT: That's Thursday.

MR. VEHNER [ def ense counsel ): Local Washi ngton HUD
peopl e?

MR. O NEI LL: Yeah, whoever |ives here |ocal.

MR. WEHNER: Can you be any nore specific? Bob, I'd
appreciate it. If | call you later, |1'd appreciate it.

’ The Park Towers Narrative Appendix (at 25-26 and n.16), though initially noting
that Shelby testified on September 16, 1993, then three times refers to September 13,
1993, as the date of testimony. The latter three references are in error.
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MR. O NEILL: Yeah.
Tr. 424-25.

O Neill's description of the types of people that he planned
to call the following day in addition to Barksdal e and Larsen did
not enconpass Shel by. Yet, Shel by woul d appear as the second
W tness on Septenber 16, 1993, imedi ately after Barksdale. It
is not known when O Neill told defense counsel Wehner that he was
havi ng Shel by testify on Septenber 16. It would be reveal ed
during Shel by's testinony, however, that Shelby nmet with O Neil
on the evening of Septenber 15, 1993, shortly after O Neill had
led the court and the defense to believe that Shel by woul d not be
anong the witnesses called on the foll owi ng day. Shel by
presumably can provide informati on on when he was told that he
woul d testify on Septenber 16, 1993.

When questioni ng Shel by, though knowi ng beyond any doubt
that the governnent's immunized w tness Shel by woul d have deni ed
t hat he had concealed Mtchell's involvenent from Feinberg,

O Neill avoided any questions that mght elicit a statenent on
the matter. O Neill first elicited testinony about Shel by's
initial contacts with Feinberg and the initial contacts with
Mtchell that followed. O Neill did not, however, ask Shel by
about whet her he had advised or consulted wi th Feinberg regarding
Mtchell's involvenment. O Neill then asked this question:

Q And how nmuch was he [Mtchell] to receive, did you
know at that point?

A. | can't recall at this point whether | had had the
conversation with M. Feinberg in which a fee was
specifically discussed or whether that was subsequent
to ny first conversation with M. Mtchell. | believe
that the discussion relative to a fee may have occurred
subsequent to that conversation, but | can't be
certain.

Tr. 546.

O Neill did not then inquire as to the nature of the
di scussion with Feinberg to which Shelby referred or as to
whet her, as Shel by seenmed to suggest and as Shel by had stated in
the May 19, 1992 interview to O Neill and Swartz, Feinberg had a
role in determining Mtchell's fee. Rather, O Neill dropped the
subj ect of what fee Mtchell was supposed to receive and sinply
asked whether the agreenment was in witing, which it was not.
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Tr. 546. That the agreenment concerning Mtchell was not in
witing would then be a factor that the OC would cite as further
evi dence of the conceal nent of Mtchell's role.

Shortly after Shel by finished his second day of testinony,
the O C call ed Feinberg, and, despite having conpelling reason to
bel i eve that such testinony woul d be fal se, Associate |ndependent
Counsel Sweeney directly elicited Feinberg's sworn testinony that
he was unaware of Mtchell's involvenment with Park Towers. The
O C subsequently elicited sworn testinony to the sane effect from
Martin Fine.

Dean noved for a judgnent of acquittal at the close of the
O C s case. |In opposing that notion, the O C noted that "neither
Fi ne nor Feinberg were [sic] aware that Mtchell was involved in
the Park Towers project, even though, through Shel by's conpany,
Fine paid Mtchell $50,000." Governnment's Opposition to
Def endant Dean's Modtion for Judgnent of Acquittal at 17 (Cct. 4,
1993). That statenent would be inmedi ately preceded by a
statenent that the reference to "his friend" in Governnent
Exhibit 85 indicated that "Shel by avoided identifying 'his
friend" in his dealings with Fine and Feinberg" (id. at 16-17), a
statenent that the authors of the brief knew with absolute
certainty to be false. 1d. at 16-17. And it would be
i medi ately followed by a claimthat Shel by's forwarding
materials to Dean foll owing the Septenber 9, 1985 lunch attended
by Dean, Mtchell, and Shel by indicated that the three had
di scussed Park Towers at lunch (id. at 17), though Shel by had
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stated in an interview and before the grand jury that Park Towers
was not discussed at the lunch and he had gone out of his way to
ensure that it was not discussed.?

® The entire passage read:

The memoranda [sic] of the developer -- Martin Fine -- to file also
indicated that Shelby met with "his friend and HUD" and "she indicated
that this matter [the post-allocation waiver] could be dealt with in a
favorable manner." G. Ex. 85 (emphasis added). Significantly, Shelby
avoided identifying "his friend" in his dealings with Fine and Feinberg.
Moreover, neither Fine nor Feinberg were [sic] aware that Mitchell was
involved in the Park Towers project, even though, through Shelby's
company, Fine paid Mitchell $50,000. Finally, although Shelby denied
discussing this project with Mitchell and Dean at the same time, on
September 9, 1985, Mitchell's and defendant's calendars reflect that
defendant, Mitchell, Shelby, and defendant [sic] were to meet for lunch;
and on September 10, 1985, Shelby forwarded information on "the Miami
Mod Rehab." G. Ex. 5k, 9g & 76.
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Two sentences later, the O C would again assert:

That evi dence al so shows that defendant and her co-
conspirators, particularly after the Arama project,
took pains to avoid referring to Mtchell's or
defendant's involvenent in these projects in any
docunents; indeed, as noted above, neither the
devel oper of Park Towers, nor his Florida consultant,
even knew that Mtchell was involved.

ld.

In oral argunent on the notion, Associate |ndependent
Counsel Sweeney woul d al so state:

As was the case in the Nunn matters, M. Mtchell is
getting a fee from M. Shel by but doesn't appear in any
of the docunents. His role is conceal ed from anybody
-- from everybody including the individual who
ultimately is paying his fee, that being M. Fine.

Tr. 2029-30.

In closing argunent, in addition to seeking to cause the
jury to draw various fal se inferences and ot herw se seeking to
lead the jury to believe things that O C attorneys believed to be
fal se (as docunented throughout the materials),® ONeill would
gi ve special attention to the testinony that Eli Feinberg and
Martin Fine were not aware of John Mtchell's involvement with
Park Towers, asserting that secrecy was "the hall mark of
conspiracy." And despite knowng with conplete certainty that
t he governnment's i muni zed wi tness Shel by woul d have contradicted
Feinberg's testinony, O Neill would nmake a special point of the
fact that the testinony was uni npeached.

® Also documented is that O'Neill more than 50 times stated that Dean had lied,
often in circumstances where O'Neill had strong reason to believe, or knew for a fact,
that Dean had not lied.
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Specifically, ONeill stated:

[ Dean's counsel] nentioned sonet hing about the
conspiraci es and saying, well, some of the people said
they didn't know certain things. Jack Brennan didn't
know that John Mtchell was involved in Arama. Well
isn't that the hall mark of conspiracy? Secrecy? Were
peopl e don't know it?

Renenber Martin Fine, the devel oper for Park Towers?
He said he did not know John Mtchell was invol ved.
The consultant he hired, Eli Feinberg, he did not know

M. Mtchell was involved. And both of those
testinoni es were uni npeached. Nobody ever contended
that they did know. So the evidence is neither

i ndi vi dual knew, and M. Fine paid $225,000, 50,000 of
whi ch went directly to John Mtchell, and he didn't
even know he was involved. His role was secret.
That's what conspiracies are about.

Tr. 3519.

Foll ow ng the verdict, the OC would again make t he sane
poi nts about conceal nent in the Governnent's Suppl enent al
Opposition to Defendant Dean's Mtion for Judgnent of Acquittal
at 16-17, 23 (Qct. 23, 1993).%

C. Post-Trial Matters

Followng the jury's finding her guilty on all twelve counts
in the Superseding Indictnment, Dean again noved for judgnment of
acquittal. She also noved for a newtrial on the basis of
prosecutorial msconduct, citing, anong other things, various
matters concerning Park Towers and the OC s failure to make
Brady disclosures, as well as the OC s efforts to |ead the jury
to believe things that O C attorneys knew or believed to be

% The earlier document was signed by Associate Independent Counsel Sweeney
with O'Neill also on the signature block. In the latter document, which was also signed
by Sweeney, Swartz had replaced O'Neill on the signature block.
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false. Because of their bearing on those matters, Dean did
include the two interview reports containing Shelby's first and
second statenents that Feinberg was aware of Mtchell's

i nvol verent with Park towers. Still unaware that Shel by had in
three separate interviews contradi cted Fei nberg's statenent that
he was unaware of Mtchell's involvenent with Park Towers,
however, Dean's counsel did not raise this issue in support of
the notion for a new trial

In its opposition to Dean's notion for judgnent of acquittal
followi ng the verdict, which was signed by Swartz, the OC
continued to make the sane argunents about the conceal nent of
Mtchell's relationship fromFei nberg and Fine. Governnent's
Opposition to Defendant Dean's Motion for Judgnent of Acquittal
Pursuant to Fed. R Cim P. 29(c) and (d) at 22-23, 25 (Dec. 21,
1993). In the court of appeals brief, also signed by Swartz,
possi bly because of the recognition that tw docunents in the
record contained statenents by Shel by that Fei nberg was aware of
Mtchell's involvenent with Park Towers, the O C would no | onger
make any reference to the conceal nent of Mtchell's role from
Fei nberg. Instead, the brief would cite only Fine's unawareness
of Mtchell's involvenment with Park Towers as evi dence of
conspiracy. Brief of the United States of Anerica as Appell ee,
United States v. Deborah Gore Dean, No. 94-3021 at 5, 24 (D.C
Cr., Sep. 16, 1994).

As a final note, let ne add that, notw thstanding the
district court's viewthat the OC s use of witnesses who OC
attorneys had reason to believe were not telling the truth did
not conport wi th Departnment of Justice standards of conduct, |
have so far been unable to determ ne that the Departnent actually
has any neani ngful standards in this area. Wether or not the
Departnment of Justice has such standards, however, it renains
fundanental to |legitimte governnent that prosecutors do not put
government w tnesses on the stand believing that there is a
substantial likelihood that they will testify falsely and w thout
confronting themw th evidence that woul d be expected to cause
themto tell the truth and, nore generally, do not attenpt to
| ead courts and juries to believe things that those prosecutors
know not to be true. Conduct departing fromthese norns is not
nerely a breach of ethics, it is |awl essness. Views of the
O fice of Professional Responsibility notw thstandi ng, reasonabl e
observers can only conclude that such | awl essness was ranpant in
the actions of Bruce Swartz and Robert O Neill in their
prosecution of the Dean case. Wether or not you consider this
conduct to disqualify these individuals fromserving as attorneys
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in the federal government, it is your responsibility to ensure
that no simlar conduct occurs under your supervision.

CC:

The Honor abl e Janet Reno
At torney Genera

David Margolis, Esq.
Associ ate Deputy Attorney Ceneral

Encl osures

CC:

The Honorable Charles R W] son
United States Attorney
M ddle District of Florida

M chael E. Shaheen, Jr., Esq.
Counsel

Si ncerely,
/s/ Janmes P. Scanl an

Janes P. Scanl an

O fice of Professional Responsibility



