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I N THE UN TED STATES DI STR CT CCQURT
FOR THE DI STRI CT OF COLUMBI A

UNITED STATES OF AMERRCA
V. CR 92-0181- TFH
DEBORAH GORE DEAN
Def endant .

MEMORANDUM | N SUPPORT OF DEFENDANT DEBORAH GORE DEAN S
MOTI ON FOR DI SM SSAL OF THE SUPERSEDI NG | NDI CTMENT
OR_|IN THE ALTERNATIVE, FOR A NEWTR AL ON ALL GOUNTS

Deborah Core Dean respectfully noves this Court for
dismssal of the remaining Counts in the Supersedi ng | ndictment
on the grounds of prosecutorial abuses not known to Defendant's
counsel at the time of the Court's earlier ruling on February 14,
1994. These abuses, coupled with those previously identified,
establish a pattern of prosecutorial msconduct unparalleled in
any reported case. These abuses were pervasive and per neat ed
virtually every aspect of the trial process, thereby denying M.
Dean a fair trial inthis court. The only clear renedy for such
abuse is dismssal of the Superseding Indictnent. Should the
Court find that the abuses do not warrant outright di smssal of
t he Superseding | ndictnent, Defendant noves for a new trial based
on the cunmul ative effect of all the abuses, the fact that the
Court of Appeals reversed the convictions on four counts and
found the evidence to support conviction on approxinmately 70
percent of the projects in GCounts ne and Two of the Supersedi ng
I ndi ctment insufficient, the testinony of Lance H WIson, not



avai |l abl e previously, in which he takes responsibility for the
only project renmaining in Count ne' and the availability of
ot her witnesses who were unavailable at the time of trial.?

. 1 NTRCDUCTI O\

O Novenber 30, 1993, Defendant noved for a newtrial on the
grounds that prosecutorial abuses by |ndependent Counsel ® had
denied her a fair trial.* At a hearing on February 14, 1994, the
Court sharply criticized | ndependent Counsel for denying it had
know edge of any excul patory material when | ndependent Counsel
was in fact aware of such naterial; for eliciting the testinony
of governnent wi tnesses when the | ndependent Counsel had good
reason to know the testinmony was fal se and presenting such
testinony as the truth; for failing to confront w tnesses with
information indicating that their expected testi nony was fal se;

The Defendant has filed a notion to dismss Count One
on the basis of newy discovered evidence. This notion is based
upon the affidavit test|nong of Lance H. WIson stating that he,
not Defendant, was responsible for the Arana funding. The notion
al so addresses other matters related to evidence concerning the
Aranma fundi ng.

Wth regard to certain natters di scussed bel ow, there
may be unresol ved factual issues. Unless the Court can dismss
t he Superseding I ndictnment wthout resolving such issues, the
Court shoul d order appropriate discovery or, in sone cases, that
t he | ndependent Counsel provide a fornmal representation to the
Court concerning the nature of its actions.

s Larry D. Thonpson, Esq., the current |ndependent
Counsel , was not | ndependent Counsel at the tine the
prosecutorial msconduct occurred.

s Deborah Gore Dean's Mtion for Judgnent of Acquittal
Pursuant to FRQOimP. 29(c) and (d) and Mtion for New Tri al
Pursuant to FROimP. 33 (Nov. 30, 1993)
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and for failing to bring to the attention of the Court and the
defense information indicating that |Independent Counsel's
evidence mght be false. As this Court stated, |ndependent
Gounsel 's action woul d not have occurred in a case involving any
Assistant United States Attorney who had ever appeared before it
and said that the actions of I|Independent Counsel reflected "at
| east a zeal ousness that is not worthy of prosecutors in the
federal government or Justice Departnent standards of
prosecutors.” Transcript of Hearing 24-27 (Feb. 14, 1994)
(hereinafter "Hearing Tr.").

This Court repeatedly observed that it was virtually
| mpossible to quantify the cunul ative effect of the then
identified prosecutorial abuses on the Defendant's ability to
defend herself. In light of what this Court perceived to be al
the evidence of the Defendant's guilt, however, the Court
concl uded that the Defendant had not been denied a fair trial.
ld. 27-31.

Def endant noved for reconsideration of that ruling, and
sought di scovery concerni ng whet her the testinony of a governnent
agent on whi ch I ndependent Counsel relied in attacking
Defendant's credibility was perjured, and whet her |ndependent
Counsel had fulfilled its obligation to determne and to reveal
to the Court whether that testinmony was in fact fal se.® The
Court deni ed Defendant's noti on on February 22, 1992.

5 Motion of Deborah Gore Dean for Reconsideration of
Ruling Denying Her Motion for a New Trial (Feb. 18, 1994)



The denial of the notion for a new trial was affirned by the
Court of Appeals on May 26, 1995 (55 F.3d 640), and a Petition
for Certiorari was denied on March 18, 1996 ( USLW ).
The nmandate issued on April 17, 1996.

A Additional Instances of Prosecutorial Abuse Not
Previously Considered By This Court Are S gnificant

Def endant has di scovered additional prosecutorial abuses

since the Court's earlier ruling.®These abuses exceed the scope

6 ADD TI ONAL ABUSES

The newl y-di scovered abuses are summari zed and |isted bel ow

1. After the Court refused to allow Martinez' testinony
that he had been told that Mtchell was related to Dean and that
she was an inportant person at HUD, the |ndependent Counsel
changed its theory and repeatedly argued to this Court and the
Court of Appeals that Nunn conceal ed Mtchell's invol venent with
Arama from Marti nez. | ndependent Counsel attorneys knew this was
false. See infra Part II1.A 1.

2 Though intending to rely on a February 1, 1985,
menor andum from Def endant to Acting Assistant Secretary for
Housi ng Shirley Wsenman as evi dence that Defendant aPpr oved al |l
Maurice L. Barksdal e's decisions (even at the tine of the Arama
funding in July 1984), Independent Counsel failed to nake a Brady
di scl osure of Barksdal e's statenents that Dean was not in the nod
rehab | oop even as late as (ctober 1984. The | ndependent Counsel
also failed to nake a Brady discl osure of Barksdal e' s statement
specifically refuting that the nmenorandumto Wsenan neant what
mdependent Counsel would claimthat it neant. See infra Part

A 2. a

3. | ndependent Counsel failed to provide the defense with
Jencks materials of a March 22, 1993 interview in which Barksdal e
I:él)ppar ??tllyAgadbe statenents excul patory of Defendant. See infra

ar t : . b.

4. There existed substantial inpeachnment material on
Barksdal e in HUID | nspector General audits, as well as HD | G and
F.B. 1. investigations concerning Barksdal e s consul tant
activities in the Loan Managenent Set-Aside Programand the Title
X Loan program | ndependent Counsel never provided the HID IC




audits in discovery or as Gglio on Barksdale. It redacted
Barksdal e's nane fromcertain reports of Title X investigations
provi ded during discovery and also failed to provide F.B. 1.
reports concerning further investigations and the subpoenai ng of

Bar ksdal e' s bank records, until |long after Barksdal e testifi ed.
See infra Part II1.A2.C
5. | ndependent Counsel had Barksdal e testify that he nade

no project-specific awards, yet Independent Counsel possessed
docunentary evidence that alnost all of Barksdale's allocations
to Dade County were project-specific. Barksdal e's Executive
Assistant, Stuart R Davis, also told Independent Counsel that he
kept a notebook for Barksdal e in which he kept the nane of the
project and the person behind it for each nod rehab request. The
| ndependent Counsel neverthel ess elicited testinmony from

Bar ksdal e that he was not aware that the 293-unit allocation in
July 1984 was for a particular project and that he never nade
proj ect-specific allocations. |ndependent Counsel never nade a
Brady di scl osure of the docunents showi ng the project-specific
nature of Barksdale's awards or of the statenents by Stuart Cavis
about the notebook he kept for Barksdale. See infra Part

11, A 2. d.
6. Wiile this case was on appeal , |ndependent Counsel
brought an indi ctnent agai nst James Vatt, in which it charged

that Watt and Barksdal e were involved in a schenme to violate

HUD s regul ati ons agai nst project-specific awards and then to
cover up the project-specific nature of the allocation project.
See infra Part I11.A 2.d.

7. In pursuing the position that conspiracy was evi denced
by the conceal ment of Mtchell's role from devel opers,
| ndependent Counsel elicited the testinony of Eli M Fei nberg
that he was unaware of Mtchell's involvenent with Park Towers
w thout ever confronting himw th R chard SherY's three
statenents that he (Feinberg) did know of Mtchell's invol venent
?P? %Fi even involved in setting Mtchell's fee. See infra Part

8. Though intending to place great weight on the alleged
conceal nent by Richard Shel by of Mtchell's role in Park Towers
fromBEi M Feinberg, and the fact that it was uncontradi cted,
| ndependent Counsel made no Brady disclosure of Shelby's three
statenments that Feinberg was aware of Mtchell's invol verent wth
Park Towers. See infra Part |11.B. 1.

9. | ndependent counsel attenpted to lead the jury and the
courts to believe that Defendant was the person identified as
Shel by's "contact at HUD," and that, nore generally, Defendant
was Snel by's principal contact on Park Towers, notw thstandi ng
Shel by's statenents to the contrary. To facilitate this effort,
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and later to defend its actions to this Court, |ndependent
Counsel sought to lead the jury and the Court to believe that no
docunent s exi sted showi ng Shel by's contacts w th DeBartol onei s.
In fact, |ndependent Counsel knew that such docunents exi sted.
See infra Part III1.B. 2.

10. I ndependent Counsel attenpted to lead the jury and the
Court to believe that Defendant had been responsible for the
post-al | ocati on wai ver on Park Towers and had provided a copy of
the waiver to Shel by, even though it possessed docunents show ng
that DeBartol omeis had told Shel by that he (DeBartol oneis) would
be granting the post-allocation waiver and show ng t hat _
DeBartol onei s had provi ded Shel by the copy of the post-allocation
waiver. See infralll.B. 2, 3, 4.

11. Though intending to lead the jury and the Gourt to
believe the matters described in Itens 9 and 10, | ndependent
Counsel never nade a Brady di scl osure of the docunents
contradi cting these points.

12. I ndependent Counsel repeatedly argued to the courts
that Shel by conceal ed his contacts w th Defendant from Fei nberg,
t hough know ng that Shel by had not conceal ed those contacts. See
infra Part II1.B. 2, 3, 4.

13. I ndependent Counsel possessed a Harvard Busi ness Schoo
application in which Andrew Sankin nmade a statenent directly
contrary to his in-court testinony. |ndependent Counsel failed
to make a Brady di sclosure of the docunment or to provide it in
t he normal course of discovery. Instead | ndependent Counsel
pl aced the docunent in its 3700-page prelimnary exhibit
production within a 572-page group of docunents concerning the
Stanley Arns. See infra Part 1V.C

14. | ndependent Counsel knew that Sankin did not contribute
to FFOQD for Africa charity at Defendant's request.
Nevert hel ess, | ndependent Counsel did not correct Sankin's
testinony that he did or bring to the attention of the court or
def ense counsel that it had evidence that Sankin's testinony was
false. See infra Part IV.A 2. n. 60.

15. I ndependent Counsel possessed substantial evidence that
Thomas T. Denery had favored Louis Kitchin with regard to nod
rehab and ot her prograns. |ndependent Counsel failed, however,
to provide in discovery HID |G audits of the Title X proiects
whi ch questioned Denery's actions on behal f of Kitchin's client.
Wien a summary of a joint HJUD | nspector General /F.B. 1.
|nvest|8at|on was provided during discovery, Kitchin's name was
redacted froman(tntry concerning the Qunberland Il Title X |oan
wi th which Kitchin was invol ved. Wien the sane docunent was
provided as A glio on Denmery the entire entry regarding Kitchin
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of those previously identified in Defendant's earlier filings.
Further, in conmtting the abuses detailed herein, the

I ndependent Counsel not only violated its disclosure obligations,
but in doing so, crippled the Defendant's ability to present a
def ense and effectively cross-exam ne governnent w tnesses. In
nuner ous i nstances, |ndependent Counsel was in possession of

evi dence that was excul patory, or which could have been used by
the defense at trial to inpeach governnent w tnesses. However,

I ndependent Counsel failed or refused to produce such evi dence at
all, intentionally redacted information that directly pertai ned
to government wi tnesses, or buried such evidence w thin thousands
of pages of Jencks materials and then produced the evidence only
days before a witness was to testify, |eaving defense counsel the
task of gleaning the information on cross-examnation. A tines,

| ndependent Counsel even included the evidence w thin docunents
pertaining to other wtnesses, apparently to dimnish the chances
that the evidence woul d be di scovered. Requiring defense counse
(particularly where, as here, defense counsel was a sole

wWas_ el m nat ed. US the defense was unabl € T0 Cr0Ss- exam ne
ei ther witness on these matters since it could not identify who
and what it pertained to. See infra Part V.B. 1, 2.

16. I ndependent Counsel failed to provide as Jencks
material s on government w tnesses Kitchin and Jack Jenni ngs. See
infra Part V.B

~17.  Independent Counsel produced in discovery a HD |G
Hotline Report alleging that Denery accepted gratuities. The
portion of the report nentioning Kitchin's nanme was redact ed.
See infra Part V.B. 3.




practitioner) to search for a needle in a haystack, days before a
witness testifies can hardly be viewed as all owi ng counsel the
opportunity to nake "effective use of the evidence at trial."
United States v. Paxon, 861 F.2d 730 (D.C Gr. 1988).

The cumul ative effect of these additional and apparently
i ntenti onal abuses, in conjunction with the previously-identified
abuses, warrants di smssal of the Superseding |Indictnent
regardl ess of other considerations.

B. | ndependent Counsel Presented Fal se Evidence At Tri al

| ndependent Counsel not only had reason to know prior to
trial that the testinony he elicited fromseveral key governnent
W tnesses was false, Hearing Tr., 25-27, but also, in many
I nstances, nade no effort to confront those w tnesses wth
conflicting evidence prior to their testifying or even at trial,
presunmably, so as not to be aware of the truth. A prosecutor has
the duty not to present or use false evidence at trial. AGglio
v. United States, 405 U S 150 (1972). If the prosecutor |earns
that fal se testinony has surfaced at trial, he has an affirmative

obligation to step forward and correct the record, United States
v. lverson, 637 F.2d 799, 801 (D.C. Gr. 1980), and nmay not
exploit false testinony by affirmatively urging the truth of the

false testinony to the jury. United States v. Sanfilippo, 564
F.2d 176, 178-179 (5th Gr. 1977). As discussed herein,
| ndependent Counsel failed to nmeet each of these obligations.

Further, because | ndependent Counsel in nunerous instances,



had failed to provide the excul patory and i npeachnent evidence to
the defense, as required by Brady or G glio, the defense was not

provi ded the opportunity to refute fal se testinony by key
governnent witnesses. In a case resting primarily on
circunstantial evidence, as this one does, false testinony from
key governnent w tnesses with respect to the major counts coul d
not help but inpact the jury's verdict. The convictions,
therefore, nmust be set aside. United States v. Agurs, 427 U S

97, 103 (1976).

C | ndependent Counsel Made M sl eading Statenents in
Def ense Against the Earlier Charge of Prosecutori al
M sconduct

| ndependent Counsel nmade msleading statenents to this court
in defense of charges of prosecutorial msconduct. |ndependent
Counsel msle the court regarding its conduct in prosecuting
Its case agai nst Defendant and the nature of the evidence agai nst
the Defendant. This conduct violated |ndependent Counsel's
continuing obligation to truthfully disclose to the court the
nature of its actions, and provides additional justification for
dismssal of the Indictment or a newtrial on all Counts.

D The Court Must Consider the Qunulative Inpact of Mre
| nstances of Prosecutorial Abuse Bal anced Against Far
Less Evidence of the Defendant's Quilt

Wiile affirmng seven of the twelve counts in the
Superseding Indictrment, the Court of Appeals overturned the
convictions on Counts 6, 8, 10, 11, and 12, and found that there

was insufficient evidence to establish a conspiracy with regard
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to three of the four projects that were subjects of the
conspiracy charged in Count One and three of the five projects
that were subjects of the conspiracy charged in Count Two. These
rulings render irrelevant and inadm ssible rmuch of the evidence
upon which this Court relied in concluding that the strength of
the evidence was sufficient to outweigh the curul ative inpact of
the previously identified abuses.

E. New Material Evidence Has Been Discovered S nce Trial
Egat V%gld Likely Have Resulted in Dean's Acquittal on
unt e

Wth regard to the only renaining project in Count One, the
Def endant has di scovered new evidence in the formof Lance H
Wl son's testinony, which was not available at the tinme of trial
but which denonstrates the Defendant's i nnocence with respect to
that project. That evidence establishes the Defendant's
I nnocence as to all allegations that she took inproper actions to
benefit former Attorney General John N Mtchell. Gven the
I mrense rol e these allegations played in the case, and
particularly in I ndependent Counsel's efforts to underm ne the
Defendant's credibility in the eyes of the jury, the evidence
establ i shing Defendant' s i nnocence concerni ng Count One al one

requires a newtrial on all matters.

In addition to Lance H WIson, who is now available to
testify at a retrial, forner Secretary of HD Samuel R P erce,
Jr., is also available, his case having been resol ved by
| ndependent Counsel through a no prosecution agreenent.
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Al though Secretary Pierce had first-hand know edge of many,
if not all)the Counts contained in the Superseding Indictnent,
he was not available to testify because his testi nony was deened
by the court to inplicate Fifth Arendnent rights against self-
incrimnation since at the tine he was under investigation by
| ndependent Counsel. The fact that Secretary Pierce and ot hers,
as discussed below, were not available to testify at trial but

are now avai lable is grounds for a newtrial.

Now that Secretary's Pierce is available, he could provide
testinmony not previously available with respect to the foll ow ng
areas, all of which were crucial in the Defendant's convicti on:

e Hs relationship to John Mtchell and any communi cati ons
bet ween t hem concerning HUD projects; his know edge of
Mtchell's involvenent i n—HUD Projects and any
di scussions or |ack thereof' he had with Dean wi th respect
to that invol verment; and his know edge of action taken by
his Executive Assistant, Lance WIlson, on Mtchell's'
behal f (GCount ne);

e Hs instructions to Lance WIson on nod rehab funding in

general, and, in specific, Arama (Count (ne);

e Hs relationship to Louie Nunn and any neetings or
di scussi ons they had concerning HUID projects (Count One);



H s directives regarding nod rehab fundi ng, and any
instructions to Barksdal e, Wsenman, Hal e, DeBartol onei s,
and Denery regarding participation by the fice of the
Secretary in nod rehab funding; his know edge concer ni ng
Defendant's role, if any, in concurring on all nod rehab
fundi ng while awaiting appoi ntnent of a Federal Housing
Comm ssi oner; and specifically, a menorandumfromthe
Def endant to Wsenen, Acting Secretary for Housing, dated
February 1, 1985 (GCount (ne);

H s di scussions with Dean regarding the rol e of
consultants in HUD projects, specifically Kitchin; his
relationship to Denery and Denery's relationship to other
consultants to HUD (Counts Three and Four);

H s discussions with Dean concerning the April 29,
1987 neeting at which funding for the
Spri ngwood/ Qut | erwood projects was di scussed, and his
Instructions to Dean to abstain fromany projects in
whi ch Kitchin had an interest (Counts Three and Four);

Hs role in, or know edge of, projects in Forida,
and specifically, funding for projects involving
representative Paul a Hawki ns (Count (ne);

- 12 -



e Hs relationship wth DeBartoloneis with respect to nod
rehab fundi ngs and DeBartol oneis' relationship to the nod

rehab program generally, and specifically, to discredit
DeBartoloneis' testinony with respect to Dean's role in
fundi ng nod rehab projects (Count Two);

e Hs reviewof Dean's Senate testinony and conversati ons
he had with Dean regardi ng her testinony, and di scussi ons
he had with Legislative Drector Casey regarding Dean's
Senate testinony (Counts Five, Seven and N ne); and

e Hs instructions to Dean regardi ng nmod rehab funding,
specifically his instructions on fundings in Puerto R co
(Al aneda Towers) (Count Two); and in Springwood/

Qutl erwood, Atlanta, CGeorgia, and Wodcrest Retirenent
Center (GCounts Three and Four).

W/ son al so was not available to testify at trial. At the
time of Dean's trial, WIson was under indictment and was
unwilling to testify on Dean's behalf. It was not until WIson
was granted immunity and his conviction subsequently reversed by
the Gourt of Appeals on June 17, 1994, that he becane wlling to
testify on Dean's behalf. In his affidavit, WIson admts
responsi bility for HID s funding of the Arona project (the only

project remaining in Count One) and appears to inpeach
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Bar ksdal e' s testi nony.
In addition to the matters set forth in his affidavit,

W/ son coul d provide testinony which was not available at tria

concer ni ng:
. What Dean knew and did not know about Aramns;
° H's relationship with John Mtchell;
) His relationship with Barksdal e;
o His relationship with Denery;
. Any instructions he had recei ved from Secretary P erce;
and

) The nod rehab process, in general.




1. OVERALL GONS DERATI ONS

A Pervasi veness of the M sconduct

The evi dence of misconduct presented in this case is nore
pervasi ve than any found in any reported opinion. There are
numer ous i nstances in whi ch | ndependent Counsel vi ol ated
prosecutorial obligations and exhibited a total disregard for the
truth. Indeed, in terns of the pervasive and cal cul ated nature
of prosecutorial abuses, the conduct that has | ed courts in
recent cases to excoriate governnment prosecutors does not even
begin torise to the |l evel of the docunented msconduct in this

case.

The entire record--including the new y-di scovered natters,
the matters previously brought to the Gourt's attention, and
| ndependent Gounsel 's conduct in responding to the earlier
al | egati ons of m sconduct--concl usively establishes that
| ndependent Gounsel engaged in the foll ow ng broad categories of
m sconduct :

1. | ndependent Gounsel refused to fulfill its basic

~  obligation as prosecutors to nake every effort to
ascertain the truth. Tnstead, Tndependent Counsel
exhibited a total disregard for the truth by failing to
confront wtnesses wth infornati on and docunents whi ch
woul d reveal that their expected testinony was fal se.
Thi s conduct was conpounded by | ndependent Counsel's
efforts to represent docurments to be what they were not
and to nake m sl eadi hg statenents about those

docunent s.
2. | ndependent Gounsel intentionally failed to correct or
~  advise the ourt and defense counsel of testinony it
Knew was T al Se.
3.  Independent Counsel deliberately disregarded its Brady
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and Aglio obligations even in the face of a specific
order by Judge Gerhard CGesell. [ndependent Counsel
continued to do so even after this court castigated
their delinquent disclosure of sone excul patory
materi al .

4. I ndependent Counsel, in defending its actions, fail ed
to honor its continuing obligations to the courts to
Investigate and truthfully admt to its actions;
| nst ead |t(?l|bly and di singenously attenpted to
dimnish and justify those er "7;actions.

In evaluating the evidence as to each allegation of
m sconduct, it is inportant that the court recogni ze that the
| arge nunber of instances of m sconduct is not a valid basis for
giving less attention to any individual instance. Both the
nunber and the nature of instances of denonstrabl e m sconduct are
reasons why, in any situation where there is doubt as to the
preci se nature of the prosecutors' conduct or the notivations
underlying it, the doubts should be resol ved agai nst | ndependent
Counsel .

B. Count One Was the Focal Point for the Entire
P r o s e ¢c ut 1 o n

A substantial nunber of the identified prosecutorial abuses
relate to Gount Onhe of the Superseding Indictrment, which alleged
that Defendant was involved in a conspiracy with former Attorney
Ceneral John N Mtchell and others. This Count was the focal

poi nt of the prosecution's case, particularly with regard to its
effort to undermne the Defendant's credibility and to exploit
certain racial tensions. Four of the five |Independent Counsel
rebuttal w tnesses (Supervisory Special Agent Avin R Cain, Jr.,
Speci al Agent David Bowie, HUID driver Ronald L. Reynolds, and
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former HUD enpl oyee Panel a Pat enaude) gave testinony principally
related to Count One or to persons involved with GCount (ne.
Furthernmore, |ndependent Counsel spent nore than half of his
cl osing argunent ridiculing Defendant about the Count (ne

al l egations and her testinony concerning them

The Court of Appeals found, however, that there was
insufficient evidence to sustain a verdict as to three of the
four projects in that GCount. The affidavit of Lance H WI son
establ i shes that there was no conspiracy as to the renaining
proj ect. |ndependent Counsel had reason to know of WIlson's
responsi bility for the fundi ng because of the tel ephone nessage
slips between Mtchell and WIson referencing WIson's contacts
with Barksdale on Mtchell's behalf, in addition to other
matters, before the Supersedi ng | ndictnent was returned.
However, the chose not to confront Maurice Barksdal e (the
government's primary witness with respect to the project) with
any information that nay have resulted in his revealing that it
was WIson, not Dean, who was involved in that matter.

The sheer nunber of w tnesses testifying, wth respect to
Count (One, also affected the jury. Wthout the Count Cne
allegations the follow ng w tnesses woul d have had no rel evant
testinmony to provide and, therefore, could not have been called
to testify: Special Agents Alvin Cain and David Bow e, HUD
driver Ronald L. Reynol ds, Maurice Barksdale, Aristides Martinez,
Jack Brennan, Martin Fine, Ei Feinberg, Pam Patenaude, Marty
Mtchell, Melvin Adans, Frank Gauvry, Louie B. Nunn, and Phi
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W nn.

Anot her aspect of Count Onhe dealt with race. Had Count One
not been part of the case, |ndependent Counsel woul d have been
precl uded frommaking nany of its nost inproper statenents. In
eval uating the significance of nany of these points it shoul d be
noted that | ndependent Counsel nmade a point of the fact that the
Def endant was a white person froma promnent famly who was
being tried before a jury conprised entirely of African-
Anericans. '’

The Court noted several tinmes that it perceived | ndependent

~ The trial occurred at a tinme when the nation's attention
was focused upon issues of jury race/ defendant race/victi mrace,
as aresult of the riots followng the trial of four Los Angel es
police officers for assaulting Rodney King in 1991, and the trial
of the African-Anrerican defendants alleged to have crimnally
assaul ted Reginald Denny, a white truck driver, in the course of
those riots. The latter trial occurred contenporaneously wth
the trial of this case, and the jury's deliberations in that case
recei ved substantial nedia attention. Defendant herself woul d be
on the stand for all or part of eight trial days between Cctober
5, and Cctober 18, 1993, days Iarge.yICQ|nC|d|ng_mnth the jury's
del i berations and rendering of the initial verdict (Cctober 18),
in the Rodney King case. osi ng argunent woul d commence on
Cct ober 20, 1993, the day the final verdicts were rendered in the
Los Angel es case. See e.g., CIosbK, Judge Orders Break for Tense
Jurors in Denny Beating Trial, The Washington Post, Cct. 10,
1993, at A10, col. 2; H Nasser, Cooled-Of Jury Goes Back to
Work, USA Today, Cct. 11, 1993, at A3, col. 6, H Nasser, Juror
Furor Rattles Denny Trial, USA Today, Cct. 12, 1993, at C3, col.
2, HamTton, Judge D smsses Denny Case Juror, The WAshi ngton
Post, Cct 12, 1993, at A3, col. I; HamIton, Second Denny Tri al
Juror is Replaced, The Washi ngton Post, Cct. 13, 1993, at A5,
col. 1, Ednonds, For Juries, gh Anxi ety, USA Today, Cct. 14,
1993, at A3, col; HamTton, Replacenent of Two Jurors Brings Qut
Qitics in L.A, The Washington Post, Ct. 14, 1993, at A3, col.
1, H Nasser, Record Reveals Juror Disarray in Denny Trial, USA
Today, Cct. 15, 1993, at A, col. 27 HamIton, Denny Beating
Trial Judge Rel eases Juror Transcripts, The Washi ngion Post, Cct.
15, 1993, at AZ, col. 5; H Nasser, Key Charges Stym e Denny
Jury, CQct. 18, 1993, at A3, col. 3.
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Gounsel's ridiculing of the Defendant while on the stand to be
intended to appeal to the racial differences between the
Def endant and the jury.® Tr. 2594, 2776-77, 2786-87, 2899-902.
I ndeed, this court in adnoni shing | ndependent Counsel at trial
stat ed:

. Wiat |'minpugning is that you re nmaki ng these ["snart

éoﬁnents“] wth a white defendant and a bl ack jury which you
woul dn't be doing with a black defendant and a white jury, and

| resent that. | think it may be a basis eventually for the
bench to take a | ook at this whol e case.
Tr. at 2776.

Further, if Gount C(ne had not been part of the case, the
followng prejudicial conduct inplicating race would not have
occur r ed:

o The prosecution woul d not have call ed African- Arerican
witness Special Agent Alvin R Gain, Jr. to directly contradict
Def endant' s enotional testinony about calling Cain in 1989 to ask

whet her there was proof that JolgQitchell had earned HUD ---
consulting fees.i! As she could not believe it.

x‘\“\"" —
o | ndependent Counsel coul d not have *:}“’#ﬂﬂ

argued that Dean fal sely accused Maurice Barksdal e (al so
African-Arerican) of |ying about the Arama fundi ng.

o I ndependent Counsel woul d not have cal | ed Special Agent

= In tact, the Court wll recall the problems with severa
menbers of the jury in which jurors were renoved and repri nanded
at about the tinme the Defendant testified in her defense.

¢ | ndependent Counsel had reason to know that Agent Cain's
testinony denying recei pt of defendant's tel ephone call was
false. This court stated it believed the tel ephone call may have
had occurred.
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David Bowi e (African-Anerican) to testify that Dean had told him
inan interviewthat WIson had funded units for Joe Strauss, his
friend and former HUD official. |ndependent Counsel woul d not
have been able to argue ridiculing Defendant that she had
“fingered Lance WIson, her [black] friend' when Defendant
truthfully gave infornation to the FBI about WIlson's activities
at HUD. There is no legitimate reason why | ndependent Counsel
woul d have cal |l ed Agent Bowi e to give the "fingering" testinony
other than to incite the jury. N lson, who had appeared in the
courtroom was identified for the jury by I ndependent Counsel
apparent |y because of his race so that the "fingering" testinony
woul d have additional inpact on the all black jury. In fact, had
W1 son appeared as a defense witness it is |likely the dynamcs of
race in the jury's mnd wuld cl early have changed.

. | ndependent Counsel would not |ikely have elicited the
testinmony of Melvin Adans that a |local Dade Gounty priority had
been "to encourage bl ack developers to get a piece of the pie."
Tr. 411.1 Independent Counsel cited that testinony three times

in closing argurment in support of the claimthat rich and

powerful consultants |like forner Attorney General John Mtchell

" former Governnent Louie Nunn, and Republican political

10 Lance Wl son woul d have been able to dispell this
noti on.

11 Whet her nost nenbers of the %ury would initially have
known that Mtchell was a convicted telon as a result of natters

,/"" related to the Watergate break-in, it is clear that |ndependent
Counsel intended that the jury learn that Mtchell was a person
they shoul d know sonething about. On first nentioning Mtchell
i n openi ng argunent, |ndependent Counsel interrupted hinself to

- 20 -




consul tant R chard Shel by had caused | ocal priorities to be
ignored. Tr. 3379, 3381, 3522-23.%2

Further prejudicial msconduct prinmarily unrelated to race
woul d not have occurred if Count One had not been part of the
case:

. | ndependent Counsel woul d not have been able to argue
at closing argunent, that Defendant had |ied when she said she
did not know that John Mtchell was a consul tant.

) | ndependent Counsel would not have been able to

repeatedly and fal sely argue that John Mtchell's role was
conceal ed in Arama and Park Towers and such conceal nent and
secrecy was the "hall mark of conspiracy."”

o | ndependent Counsel woul d not have been able to
repeatedly argue that Defendant corruptly transmtted "interna
HUD docunents" to her alleged co-conspirators.

say, "and your question 1S, you already saw a question, he s a
former attorney general of the United States.” Tr. 43.

12 It was in further devel opment of this same thene that
| ndependent Counsel nmade the statenment with regard to Counts
Three and Four that "[t]hey are funding 203 units to Metro- Dade
before Metro-Dade even asks for them" Tr. 3414-15. As
EreV|oust brought to the Court's attention, |Independent Counsel

new this statement was false at the tinme he nade it. See Dean
Rule 33 vem at 187-91; Dean Rule 33 Reply Mem at 13-15.

= There were three internal HUD docunents that, consistent

with an allegation in the "Manner and Means" section of the
Supersedln%EInd|ctnent, I ndependent Counsel sought to mslead the
bﬁrr that Defendant had provided to her alleged co-conspirators.

i1e Defendant sent the Arama rapid reply to Louie B. Nunn, she
was unaware of any inpropriety in her doing so. |ndependent
Counsel also, through entries in its sumary charts, sought to
| ead the jury to believe that Defendant provi ded Shel by copies of
the Park Towers rapid reply and the Park Towers post-allocation
wai ver. As discussed infra |Independent Counsel knew that
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. | ndependent Counsel woul d not have been able to
describe R chard Shel by, with regard to the Park Towers proj ect
as "an influence peddl er, a guy who can go to the right place,
knock on the right doors, and get the right answers.” Tr. 3392.
Further, |ndependent Counsel could not have attenpted to inpeach
Def endant concerni ng her statenents about her relationship with
Shel by by arguing that the two had ceased to be friends after
Def endant was no | onger Executive Assistant. Tr. 3406.14

O
w

Al though the prosecutorial msconduct falls into one of the
four broad categories previously listed, supra p.15, and affected
the conduct of the entire trial and the jury's consideration of
t he evi dence, the msconduct is discussed in the context of the
Counts in which it arose. By presenting it in this manner we do
not nean to suggest that the m sconduct di scussed affected only

Def endant had not provided either docunent to Shel by.

~u« As previously brought to the Court's attention, when
nakln% this statement, |ndependent Counsel had reason to know
t hat Shel by and the Defendant renained close friends for two
ears after Defendant left HUD, and that they had only ceased to
e friends after Defendant learned in April or May 1989 of
Shel by' s invol venent with Mtchell. Dean Rule 33 Mem 201-03.
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that particular Count. To the contrary, the msconduct perneated
the entire prosecution and undoubtedly affected the jury's entire
verdi ct.




[11. M SOCONDUCT AR SI NG FRCM | NDEPENDENT COUNSEL' S ACTI ONS
RELATI NG T O COUNT O N E

Count Cne of the Superseding Indictnment alleged that Deborah

Core Dean conspired with forner Attorney CGeneral John N
Mtchell, who was deceased at the tinme of the Superseding

I ndictrment, and others to secure nod rehab funding for three
projects in Dade County, Florida: Arama (293 units, funded in
1984); Park Towers (143 units, funded in 1985), South Florida I

(219 units, funded in 1986) and anot her project, Marbilt. Former
Kent ucky governor Louie B. Nunn was nanmed as an uni ndi cted co-
conspirator with regard to the Arama and South Florida I

proj ects; the devel oper of these projects was Aristides “(Art
Martinez. R chard Shel by was all eged to be an uni ndi cted co-
conspirator with regard to the Park Towers project; the devel oper
of that project was Martin Fine. The Court of Appeals held that
there was sufficient evidence with respect to only the Arama
project and therefore affirmed the conviction of Count One on

that basi s al one.

However, the prosecutorial abuses arising out of Count (e
were significant, as discussed bel ow, and warrant di smssal of
the entire case. ™

= A tnough the Court of Appeals set aside the Count (ne
verdicts as it related to all projects except the Arana proj ect,
the msconduct arising out of those projects is discussed since
it affected the overall conduct of the trial and the verdict.
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A. The Arama Proj ect
The Superseding Indictnent alleged that the unindicted co-

conspirators in Gount One told their developer and their clients
that they were associated with John Mtchell, and that Deborah
Gore Dean was John Mtchell's stepdaughter. Supersedi ng
Indictnment, 1 6 at 8-9, 1 6 at 11. The allegations appear to
have been based on a May 15, 1992 interview of Art Martinez
during which he stated that, at a neeting in early 1984, Louie
Nunn or John Mtchell told himthat Mtchell was related to Dean
and that she held an inportant position at HUID. Martinez stated
that he interpreted these renarks to nean that Mtchell and Nunn
had connections at high levels at HUD. Attachnent 1 at 4. 1¢
Attenpting to introduce these statenents into evi dence,

| ndependent Counsel told the court that this testinony coul d be
crucial in establishing a conspiracy as to Count One. Tr. 230-
31, 248.

In order to enhance the chance that the court would all ow
the testinony, |ndependent Counsel argued (1) that on January 25,
1984, at the time of reaching agreenments with Martinez for a
consultant fee of $150,000 and an attorney's fee of $225, 000,

16 I ndependent Counsel redacted the nanmes of its attorneys
and agents who conducted interviews (as well as grand jury
guestioning) of wtnesses. The only reason for having done so
was to inpede Dean's ability to i npeach a w tnesses' in-court
testinmony by prior statenents and to call a w tness who could so
testify to the prior inconsistency. In nost cases the w tnesses'
address and tel ephone nunber were al so redacted making it
virtually inpossible to | ocate those w tnesses who m ght have
testinmony favorabl e to Dean.
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Nunn wote on the consultant agreenent that one-half the $150, 000
consultant fee was to be paid to Mtchell;" and (2) that

Marti nez knew about the annotation, because it was nmade in his
presence, and he possessed a copy of the agreenent bearing the

annot ati on. 18

Not wi t hst andi ng | ndependent Counsel 's arguments to gain
admssion of Martinez testinony about the statenent by Nunn or
Mtchell concerning Mtchell's relationship to Dean, the court

twice refused to all ow the testinony.

1. | ndependent Counsel Fal sely Asserted That
Mtchell's Rol e Vs Gonceal ed From Marti nez

Based upon the precedi ng argunents nade by | ndependent
Counsel to obtain the adm ssion of Martinez' testinony about
Mtchell's relationship to Defendant, and bot h the |ndependent
Counsel intervieww th Martinez and Nunn's grand jury testinony,
it was absolutely clear to | ndependent Counsel that Martinez knew
that Nunn had a business relationship with Mtchell and that

Mtchell was assisting with regard to the Arama proj ect.

However, immedi ately after the court tw ce refused to allow
I ndependent Counsel to elicit Martinez' testinony concerning the
conversation about Mtchell's relationship with the Defendant

17

The annotation witten bP/ Nunn read: "1/25/84: In
event of death or disabili ty one-hal f of above anount bel ongs to
John Mtchell." Gov. Exh. 21.

18 There was, however, evidence that the annotations were
not Rl aced on the docunent until after April 3, 1984 when changes__ )
to the original agreenent were nade.
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(Tr. 228-35, 245-50), I|Independent Counsel elicited vague
testinony fromMartinez that he was not aware that he was hiring
anyone ot her than Nunn or that Nunn was hiring anyone el se. Tr.
250-51. The purpose of eliciting this testinony was to support a
conpl ete change of theory - the existence of a conspiracy was now
to be shown not by the fact that Mtchell's role and his

rel ati onship to Dean were enphasi zed to Martinez, but instead by

t he supposed conceal nent of Mtchell's role fromMartinez.

Thereafter, |ndependent Counsel repeatedly cited this
testinony to this court and the Gourt of Appeals in support of a
claimthat Mtchell's invol venent with the Arana project was
conceal ed fromMartinez and this conceal nent was evi dence of
conspiracy. Gov. Rule 29 op. at 19; Gov. App. Br. 5, 24. See
also Gv. Supp. Acq. Qopp. at 17 n. 18. A the tinme | ndependent
(ounsel nmade those argunents, it knewthat Mtchel l's invol venent

had not been conceal ed fromMrti nez."

2. Abuses by I ndependent Counsel Relating to the
Testi mony of Maurice Barksdal e

Mauri ce Barksdal e was the HUD Assistant Secretary for
Housi ng who nmade the deci sion regarding the Arama fundi ng pri or

= Before the grand jury, when | ndependent Counsel was
pressing the theory that Mtchell's role was enphasi zed to
Martinez, |ndependent Counsel elicited testinony specifically
about Nunn's di scussions wth Martinez concerning i nvol vi ng
Mtchell with the project. Attachnment 61, at 33-36. That
testinmony was then repeated during the trial. Tr. 1359-62.
Nevert hel ess, | ndependent Counsel represented to the Court of
Appeal s that Nunn had omtted all references to Mtchell in his
di scussions wth Martinez. Gov. App. Br. 24.
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to the tinme Dean replaced Lance WIson as Executive Assistant to
HUD Secretary Samuel R Pierce, Jr. on June 24, 1984. Barksdal e
si gned docunents inplenenting the Arama funding on July 16, 1984
and July 27, 1984.

On January 5, 1984, Arana devel oper Martinez sent a letter
to Nunn at Mtchell's address which enclosed a |ist of buildings
avai |l abl e for nod rehab fundi ng. Gov. Exh. 19. No specific

nunber of units was nmentioned in the letter. A tel ephone nessage
slip I ndependent Counsel obtained fromMtchell's files reveal ed
a conversation between Mtchell and Lance WIson, who was
Secretary Pierce's Executive Assistant from 1981 to June 1984,
and who had a | ong-standing rel ationship with Mtchell.? Tr.
357-58. During the tel ephone conversation, Mtchell and WI son
di scussed 300 units, and WIson mentioned that he was talking to
Bar ksdal e*! about the matter.? On January 25, 1984, Nunn"

= A clear indication of the Wlson, Mtchell, Nunn
rel ati onship was the More Land Conpany fundi ng, which apparently
occurred at or around the sane tinme as the Arana fundi ng. Dean
was in no way involved in that funding. Yet, the cast was the
sane in More Land and Aranma. WIson, of course, was the
Executive Assistant who had the relationship with Mtchell and
who obvi ously had been involved with that transaction, the sane
way he was involved with Arama. Mtchell had previously set up a
meeting with Wlson for Nunn with regard to a project for the
Moor e Land Conpany, which WIson had approved. Tr. 1396-98. In
fact, Mtchell's files indicated that in June 1984 he wote to
the head of the Mbore Land Conpany and stated that the project
"coul d not have gone forward wi thout ny intervention."

Att achnment 2.

21 In fact, Barksdale testified before the grand jury that
whenever W1 son called him he assuned he was speaki ng on behal f
of the Secretary. Barksdale GJ. 11.

2 Mtchell had witten on the nessage slip, which showed
that Wl son had returned his call, the follow ng words: "300

- 28 -


http://funding.Gov

reached a tentative agreement with Martinez to secure 300 nod
rehab units. Gov. Exhs. 20, 21. A second Mtchell tel ephone
nessage slip obtained by I ndependent Counsel indicated that on

the follow ng day Wl son contacted Mtchell again and surely
returned the tel ephone call as he had done with the prior nessage
slip. Attachnent 4.

As has been previously brought to the Court's attention,
| ndependent Counsel failed to nmake a Brady disclosure of the
Mtchell tel ephone nessage slips. |ndependent Counsel also
failed to confront Barksdale with the message slips before
calling himto testify about the Arana funding before the grand
jury and in court. GQov. Rule 33 p. at 10-12, 16-17. The only
possi bl e reason for the failure to confront Barksdale with the
slips is that Independent Counsel feared that Barksdal e woul d
reveal the truth - information excul patory of the Defendant --

that it was WIson, not Dean, who was responsi ble for the Arama

fundi ng. %

Ui TS, Process + Keep Advised Tarking To Brksdate.
At t achment 3.

2 Wien Nunn testified before the grand jury he was
qguesti oned both about his pre-1984 dealing with HUID and about his
contacts with Wlson. Parts of his responses on both matters
wer e excl uded, for sone inexplicable reason, fromMNunn's grand
jury testinony gr ovi ded by I ndependent Counsel as Jencks nateri al
on Nunn. Nunn G J. 25-26, 90-91. Defendant requests the Court
to require Independent Counsel to produce the redacted naterial.

~ Furthernore, the Martinez April 3, 1984, letter to
Nunn, witten well before WIlson resigned fromHJD, suggested
that Martinez had al ready been told that the Aranma project woul d
be funded. At page 2 of the letter, after noting that Nunn
shoul d insist that the 293 units not come in two I ncrenents,
Martinez states: "when will funding for the 293 units take
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Bar ksdal e's testinmony was crucial to the Court of Appeals'
ruling that there existed sufficient evidence to support a
conviction on the Arama project. Even though Barksdal e testified
that he did not recall the Defendant tal king to hi mabout the
funding and bel i eved that he woul d renenber if she had (Tr. 523),
| ndependent Counsel relied on his testinmony concerning the
circunstances of the Arama funding and clained it as evidence
t hat Defendant had caused Barksdal e to sign the funding
docurrent's. > The Court of Appeals, which apparently relied on

pl ace." Attachnment 63.

2 I ndependent Counsel seriously mscharacterized
Barksdal e's testinony. On direct, Barksdale testified that he
had no recol | ection of why the Arama project was funded but that
%enerally he woul d have signed off on such fundi ng docunents

ecause sonmeone in the Secretary's office had asked himto. He
said that the persons with whomhe had contact fromthat office
were the Secretary, the Undersecretary and the Defendant. He
then testified that neither the Secretary nor the Undersecretary
asked himto sign off on the docunents and that "I do not
remenber Deborah Dean asking ne." Tr. 456-57. On cross-
exam nation Barksdal e would | ater state that he did not remenber
either the Secretary or the Defendant asking hi mabout the

roj ect and believed that he woul d remenber if either of them
ad. Tr. 535. ﬁW%UIﬂg before this Court, |ndependent Counsel
relied on Barksdale's testinony during direct, stating that
Barksdal e testified that "he knew he received an inquiry from
sonmeone in [the Secretary's) office"; and that "he knew it wasn't
Secretary Pierce, he knewit wasn't the Undersecretary, but he
couldn't recall if it was Ms. Dean."™ Tr. 3327.

This was not even close to an accurate characterization of
Bar ksdal e' s direct testinony.

~In any event, in the Court of Appeals, |ndependent Counsel
again relied solely on the direct testinony, asserting:

Wi |l e Assistant Secretary Barksdale testified that he
did not 'renenber Deborah Dean asking ne' to fund
Aranma, Tr. 457, he did not testify that she did not do
so, or that she did not seek to advance Mtchell's

interests by making inquiries that would | et Barksdal e
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| ndependent Counsel's characterization of the evidence, regarded
that testinony as consistent wth Defendant havi ng caused the
fundi ng. See F.3d at 651.

During Barksdal e's testinony before the grand jury and
during his direct examnation in court, |ndependent Counsel did
not question himas to whether WIson contacted hi mon the Arama
fundi ng. On cross-exam nation, however, Barksdale testified that
he did not remenber WIson contacting himon the Arama fundi ng,
and that he believed that he woul d have remenbered i f WI son had.
Tr. 535. This is directly contrary to the information on the

t el ephone message sl i ps.

Barksdal e al so testified that he did not know that the Arama
funding was going to a specific project and that he never nade
proj ect-specific allocations. Tr. 457-58, 465, 467, 482-93. This
testi nony, which contradicted Defendant's testinony about her
di scussions with Barksdal e, as well as her clains that project-
specific allocations were commonpl ace, was specifically relied
upon by the Court of Appeals. 55 F.3d 651.

In addition to the failure to segregate the Mtchel
t el ephone nessage slips as Brady disclosures, and the failure to
confront Barksdale with the information on those slips prior to
calling himto testify, Independent Counsel engaged in a nunber

of other acts of msconduct with respect to Barksdal e.

know t hat she was interested in the project.
Gov. App. Br. at 21 n.7. Barksdale's testinony on cross-

exam nation, however, directly contradicted | ndependent Counsel's
characterization of his testinony.
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a. | ndependent Counsel Failed to Make a Tinely Brady
D scl osure of Barksdal e's Statenents That re
Excul pat ory of Def endant

In addition to being examned before the grand jury on June
29, 1992, Barksdal e was questioned by | ndependent Counsel or the
F.B.1. at least five tinmes between January 23, 1990, and the
day he testified. At wvarious times he nade statenents
I ndi cati ng
that the Defendant had not been involved in the Arama funding.

In I ndependent Counsel's Brady letter of August 20, 1993,
| ndependent Counsel included four paragraphs based on statenents
by Barksdale in a June 28, 1992 interview The paragraph that
appeared nost directly pertinent to the Arama fundi ng i ndi cated
that Dean "coul d have" di scussed sending funding to Jacksonvill e,
Florida (the area office to which the Arana units had been sent).
Attachnment 5 at 2. Ontted fromthe account of Barksdal e's
statenment, was that in the same interview Barksdal e had said
that he did not remenber the Defendant ever urging himto send
units to Jacksonville. Attachment 6 at 1.

Mor e i nport ant I ndependent Counsel failed to include
ot her, nore excul patory statenents. In particul ar, |ndependent
Counsel failed to include a statenment given in an interview on
January 23, 1990, where Barksdale had told an F.B.1. agent that
as late as Qctober 1984, three nonths after the actual Arama

fundi ng-- " Deborah Gore Dean was not in the MRP [noderate
rehabilitation progranj |oop and was ot herw se not involved in
the MRP funding process.” Attachnent 7 at 1. Wien Barksdal e
testified, |Independent Counsel did not ask himany questions

t hat
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woul d elicit testinony concerning whether it was necessary that
Def endant approve Barksdal e's funding decisions in July 1984.
This is particularly significant because of |ndependent Counsel's
use of the nmenorandumwitten by the Defendant to Acting
Assistant Secretary for Housing Shirley A Wsenman dated February
1, 1985 to lead the jury to believe Dean was responsible for the
Arama fundi ng. The nenorandum requested a report on the

di sposition of all nod rehab funds for FY 1985, and stated that
“this office will concur on all [nod rehab] funding decisions
regardi ng Mod Rehab funds not previously approved by both Maurice
and nysel f, until a Federal Housi ng Conm ssioner is naned." Gov.
Exh. 147.

Aven that the requirement of concurrence of the Secretary's
office would apply only until a new Assistant Secretary- Federal
Housi ng GConm ssi oner was naned, the reasonable interpretati on of
this nenorandumwas that Dean's approval of nod rehab sel ections
was an interimrequirenent for any projects approved by Barksdal e
before he left but not yet inplenmented, and that such approval
had not been required while Barksdale was in the position of
Assi stant Secretary for Housing- Federal Comm ssioner. Such
interpretation was al so suggested by the fact that in the
menor andum Dean was requesting a report on Fiscal Year ("FY")
1985 funds all ocated so far.?°

26 Dean testified that Secretary Pierce directed that she
send the menorandumto W senan because Barksdal e, w thout
Pi erce' s know edge, had exPended essentially all the FY 1985 nod
rehab funds in the first four nonths of the Fiscal Year. Trial
Tr. 2259-62. Docunents possessed by | ndependent Counsel strongly
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| ndependent GCounsel had additional reasons to know that such
interpretation was correct. In interview reports, Barksdale
stated that Dean was not in the nod rehab | oop as |ate as Cctober
1984. Further, a report of an interview of Barksdal e by
| ndependent Counsel on June 28, 1992 stated that:

Bar ksdal e revi ewed a "Personal and
Confidential™ note fromDean to Shirley
Wseman, dated February 1, 1985. [the

W senman nenor andunj Barksdal e sai d he had
never seen anything like it. He didn't

recall nmeeting with Dean to approve nod-rehab
funds for FY 1985.

Attachnent 6 at 4.

Despi te Barksdal e' s statements unequi vocal |y indicating that
Dean did not approve nod rehab decisions during his tenure, the
| ndependent Counse mslead/ the jury that Dean's February 1, 1985
menor andumto Wsem _shbwed that Dean was required to approve
all nod rehab decisions while Barksdal e was Assistant Secretary,
including the July 1984 allocation underlying the Arama project.
It did not, however, provide as Brady naterial either of the two
statements by Barksdal e contradicting | ndependent Counsel's

interpretation of the nmenorandum

Wien Barksdal e testified, |ndependent Counsel asked hi mno

guestions that would elicit testinony concerning whether it was

suggested this testinony was true. Between Cctober 19, 1984, and

January 3, 1985, Barksdale had allocated over 3800 FY 1985 nod

rehab units. As discussed in Menorandum at 16-17, Barksdale's

| ast three nod rehab al | ocati ons woul d be subj ects of Indeegndent
Counsel ' s indictnment of Janes Watt. On January 30, 1985, seman
had si gned Form HUC-185s al | ocating another 325 units. During
the remai nder of FY 1985, it appears that |ess than 600

addi tional nod rehab units were all ocat ed.
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necessary that defendant approve Barksdal e' s fundi ng deci si ons
in July 1984. Thereafter, however, in briefs in this Court and
the Court of Appeals, |ndependent Counsel nade clear that it
neverthel ess had intended that the jury would infer fromthe
February 1, 1984 nenorandumthat as of July 1984, "Md Rehab
deci si ons were approved by Barksdal e and [Dean]." Gov. Rule 29
Qop. at 18 n. 16 (enphasis in original); Gov. App. Br. 21 n.7
(enphasis in original). In nmaking this point, |ndependent
Counsel told neither court that the docunent was created nore
than six nonths after the Arana funding nor that Barksdal e had
never seen the nenorandum

Thus, | ndependent Counsel had sought to mslead the jury and
the courts to believe that the nenorandum showed that Defendant
approved Barksdal e's fundings even in July 1984 while know ng for
a fact that the nenorandum showed no such thing, and while
failing to nake a Brady disclosure of the statenents
contradicting that interpretati on. Dean Rule 33 Mem,

Exh. BB at 1.

b. The Failure to Include the Report of Barksdal e's
Interview of March 22, 1993 as Jencks naterial s

Apparently, Barksdal e nade certain statenents that were
excul patory of the Defendant in a March 22, 1993 interview 2’ A

Z This interviewtook place shortly after Stuart Davis
testified to the grand jury that he nai ntal ned a notebook for
Bar ksdal e recording all the projects funded, the nunber of units,
t he consul tant and devel oper invol ved, and the nanme of the
project. See infra lll A 2.d.
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report of that interview was never provided to the defense. 22
The defense only |earned of the interview when it was nenti oned
in an August 29, 1993 letter.

2 In the Governnent's (pposition to Defendant Dean's
Motion for a New Trial at 14 n. 14 (Jan. 15, 1997), |ndependent
Counsel clains that it is unable to determne whether it produced
the March 22, 1993 Barksdal e interview. Wen | ndependent Counsel
made its Jencks production, it gave the defense a |ist of each
Bar ksdal e i temthat |ndependent Counsel was providing the
defense. That list, which is attached to the defense’s Omi bus
Motion of February 5, 1994, corresponded with the defense's
records of the Jencks itens it received. However, the list did
not include the March 22, 1993 Barksdal e interview Thus,
| ndependent Counsel clearly did not provide it at that time.

I ndependent Counsel asks the Court to believe that any

excul patory information in the interviewreport was accurately
sunmari zed in the August 20, 1993 letter (though it does not
state which of the statenents attributed to Barksdale in the
August 20, 1993 letter is fromthe March 22, 1993 interview.
Wiet her the representation concerning the August 20, 1993 |etter
is true, it is not an excuse for the continued failure to provide
an interview of a government w tness. Qher issues aside, the
Court shoul d order |ndependent Counsel imediately to provide a
copy of their interviewto the defense and an expl anation as to
why it originally failed to provide the interview
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C. I ndependent Counsel Failed to D sclose Significant
| mpeachment Material on Barksdal e

Both during Defendant's cross-examnation and during cl osi ng
argunent, | ndependent Counsel attenpted to mslead the jury that
Def endant had fal sely accused Barksdal e of lying. Tr. 2986-87.
| f successful, these efforts likely carried additional weight
wth the jury because Barksdal e was an Afri can- Anerican who had
hel d a high government position. After defense counsel had
attenpted to i npeach Barksdal e, | ndependent Counsel tried to
rehabilitate hi mby vouching for his credibility when it elicited
testinmony fromhimthat, (1) |Independent Counsel, who was
responsi bl e for the broad reaching HUD i nvestigation, had never

questioned fey) i Ntegrity; and (2) though Barksdal e was testifying

pursuant to a grant of use imunity, he had not requested the
I munity. Tr. 536.

Apart fromthe fact that the Mtchell tel ephone nessage
slips appeared to establish that Barksdale |ied about his
contacts with Wlson (e.g., support of Barksdale and WI son for
Denery's Food for Africa; the benefits Barksdal e and WI son
recei ved fromDenery's action on Loan Managenent Set-Asi de and
Title X anards), the government had substantial reasons to
guestion Barksdale's integrity. In fact, it had repeatedly done
so in naterials that |ndependent Counsel never provided to the
def ense. Anong ot her things, these material s suggested additi onal
reasons why Barksdal e failed to acknow edge that WI son had




tal ked to himabout the Arana funding. ?°

Li ke Lance Wl son, Barksdale (after he | eft HUD and becane a
consul tant) had been an active supporter of Assistant Secretary
Thomas T. Denery's charity F.OQD. for Africa ("F.QQOQD."). He
was involved in four fundraisers for the charity. He or his
clients were involved in organi zing three fundraisers, including
one in which Barksdale and WI son were co-sponsors, and
Bar ksdal e' s enpl oyer, J& Managenent Co., for whom Bar ksdal e had
secured five questionabl e Loan Managenent Set-Aside awards ("LMBA
awards"), contributed $7,500 to the charity. Banki ng Hearings at
1054, 1089, 1132, 1187, 1192, 1196, 1199; Lantos Hearings, Pt. 3,
at 767-77. HD I G even investigated FF.OQD. and its supporters.

Al those involved feared that the obvi ous connecti on between
contributions to F.QQD. and successful HJUD applications woul d
| ead to indictnents.

Bot h Barksdal e and WI son al so recei ved substanti al benefits
as a result of Denery's decisions.” In addition to the LMBA

2 Bar ksdal e aut hori zed at | east one other funding after
Wilson left that woul d be the subject of intensive investigation.
This was a 600-unit allocation to Puerto Rico that woul d be a
subj ect of the indictnment of Janmes Watt. This gave Barksdal e
sone reason to be reluctant to nention that WIson had tal ked to
hi m about the Arama funding. Further, WIson had been indicted
and convi cted of Providing an unlawful gratuity to a HJD offici al
named Dubois GIliam Barksdale (after he becane a consultant)
had | oaned $2,000 to G |liamwhile Barksdal e hinself had a matter
pending before Glliam The loan to Glliam as well as another
questionabl e action of Barksdal e, which al so invol ved WI son,
were subjects of the Lantos Hearing, Pt. 3, at 783-94 and of
whi ch | ndependent Counsel was wel T awar e.

» Wth regard to WI son, see Banking Hearings at 1005- 09,
1017; Lantos Hearings, Pt. 4 at 545-67, 583, Pt. 5, pp. 364-68;
House Report, 10I-97 at 105.
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awards for his enployer, Barksdale was involved as a consultant
in securing Title X anards on projects called Southcreek, for
whi ch he earned $110, 000, Autumn Meadows, on whi ch he earned
$43,000, and Steeds Orossing, for which he earned $15, 000. (The
clients on both SouthCreek and Steeds O ossing were F.Q QD.

contributors.)

The LMBA awards were sharply criticized in a HD I G audit.
Audit No. 89-AD-119-0006. Attachnent 65. Former Deputy Assi stant
Secretary for Milti-Famly Housing R Hunter Qushing told
| ndependent Counsel that he objected to the awards but was
ordered to approve themby Denery who had stated that the awards
were for Barksdal e. Attachment 8.°' The Sout hcreek, Auturm
Meadows, and Steeds Orossing Title X awards were al so criticized
in HEC IGinvestigations, as was Barksdal e's rol e influencing the
awards cited with regard to Autumn Meadows and Sout hcreek. See
Audit 90-TS-129-0013. Attachnent 64. The Sout hcreek, Steeds
Crossing, and Autumm Meadows Title X awards were al so all
subjects of FBI/IGinvestigations identifying Denery as the
responsi ble HUD official and Barksdal e as a consultant and

finding that consultant pressure influenced the awards.

The HID I Ginvestigation of the LMBA awards was never
provided to the defense either in discovery or as Gglio on
Barksdal e. Neither the HID I1G audit nor the F.B.I.

31 The Qushing statenment that Demery had said the awards
were for Barksdal e was included anong the thousands of pages of
Jencks materials provided on Septenber 13, 1993, three days
bef ore Barksdal e testifi ed.
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i nvestigations of the Title X anards were provided i n discovery
or as AGglio on Barksdal e.

During discovery, a two page-docunent was provided wth one-
par agr aph summaries of the investigation of the Southcreek,
Steeds Orossing, and Autumn Meadows awards. However, Barksdal e's
name was redacted. 32 There is no valid reason for having
redact ed Barksdal e's nane. Attachnent 9. The fact that all
references to Barksdale initially had been redacted (as had ot her
relevant information) nade it inpossible to make any use of the

material to inpeach Barksdale at trial. 33

Wien Denery testified two weeks after Barksdal e,

| ndependent Counsel provi ded a one-page docunent (dated Novenber
2, 1989) discussing an ongoing QG FBI investigation of the

2 The night before Barksdale testified, it appears that
at least part of that two-page docunent was provided to the
defense, with Barksdal e's nane no | onger redacted. There appears
tlg be no valid reason for the redaction gamesmanshi p. Attachment

3 Wien Denery testified two weeks after Barksdal e,
| ndependent Counsel agai n produced that sane two-page docurent
summari zing the QG FBl investigations of the Southcreek, St eeds
O ossing, and Autum Meadows Title X awards. Attachnent 13. In .
this instance, |ndependent Counsel no |onger redacted Barksdal e's & )
nane fromthe summaries on Steeds rossing and Autum Meadows
(though it erased entirely the sumary of the Sout hcreek
I nvestigation). Demery's testinony had nothing to do with _
Bar ksdal e (though Barksdal e was one of numerous F.QQD. for Africa
contributors who benefited fromDenery's decisions). Mich nore
;])_ertl nent to the inpeachment of Denery was the investigation of a
itle X anard for aErOJect cal l ed Qunberland Il, in which Kitchin
had been i nvol ved. summary of that investigation had been
i ncl uded just above the summary of the Steeds O ossing
i nvestigation in the two-page docurment produced in discovery
(Attachrment 9), though Kitchin's nane had been redacted fromthe
docunent. As discussed, when the docunent was produced as Gglio
on Denery, all reference to the Qunberland Il investigation had
been el i m nat ed.
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Sout hcreek Title X award. Attachnment 11. | ndependent Counsel
al so provided the single page of another docunent (dated

Sept enber 25, 1990), discussing a grand jury investigation of the
matter and indicating that Barksdal e s bank and phone records
were to be subpoenaed as part of the investigation. Id.,
Attachment 12.

d. Bar ksdal e' s Testi nony Regardi ng Project-Specific
Awar ds

During both direct and cross-examnation Barksdal e testified
that he did not know that the 293-unit allocation he authorized
for Dade County in July 1984 was intended for a particul ar
project; that HUD had a policy agai nst such awards; and that he
made no project-specific awards while in the position of
Assistant Secretary for Housing. This testinony woul d prove
crucial to the Court of Appeals' ruling upholding a verdict on
Count (One.

| ndependent Counsel had reason to know that the testinony
was fal se. I ndependent Counsel possessed docunents indicating
that Barksdal e knew that the 293-unit allocation was intended for
the Arama project and that each of four other allocations
Bar ksdal e nade to Dade County in 1984 were intended for
particul ar projects.

Stuart R Davis was, at all tines relevant hereto,
Bar ksdal ' s Executive Assistant and al so signed the Arana Rapi d
Reply. In an interview conducted by | ndependent Counsel on
February 12, 1993, Davis stated that 90 to 95 percent of nod
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rehab al |l ocations were based on political contacts. Attachnent
14. Davis also stated that, when Barksdal e recei ved requests for
nod rehab units, he woul d advi se Davis, who woul d record the nane
of the political contact supporting the project, as well as the
project's nane, |ocation, and nunber of units in a book. Id. at
3.3 Davis testified before the grand jury on March 12, 1993,
that the bidding process at the PHA | evel was frequently a sham
because seni or people at HUD woul d ensure that specific funding
woul d go to specific projects. Attachment 15. He indicated, for
exanpl e, that units would be sent out to a housing authority in a
certai n nunber, when there woul d probably be only one project
that fit that the description in the area that the authority
could fund. Id. at 12-16.°%°

A though Davis indicated in his interviewthat he kept a

book of projects and the political contact supporting each

he defense's records do not indicate when Davis' interview
reports and testinony were provided to the defense. Presunmably, the
naterial s were provi ded on Barksdal e the night before he testified.

s By letter of August 20, 1993, |ndependent Counsel

di scl osed a nunber of excul patory statenents by Barksdal e. /}Q?
Attachment 5, at 2-3. By letter of August 29, 1993, |ndependent 7
Gounsel gave dates for those statenents, including March 22, 1993. Dj/%/ _
Attachrment 16. |ndependent Counsel, however, never produced the @y o Ngyd
March 22, 1993 interview as Jencks on Barksdal e. This interview /m oY
occurred shortly after Davis told | ndependent Counsel that he kept

a book for Barksdal e and that all _ _ /aﬂﬂpg
al l ocations were product specific. The March 22nd interview nay 07?

reveal that Davis' information was raised with Barksdal e and what

47 his response was or even that, not wthstanding what Davis had#4
testified to in the grand jury, Independent Counsel failed to
question Barksdal e about it. "
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project, no such book was ever provided to the defense. The

exi stence of the book, the book itself, any entry in the book
mentioning Mtchell, Nunn, Martinez, WIson or Dean all should
have been disclosed. One can assunme that there was no entry
related to Dean otherwise it would have been used by | ndependent
Counsel . The fact that Dean's name was not nentioned shoul d have

been discl osed as Brady.

| ndependent Counsel had further reason to know Barksdal e's
testimony was false. In February 1995, the Independent Counse
and the grand jury returned an indictment against Janes Watt in

whi ch | ndependent Counsel alleged that Watt was involved in a

schene with Barksdale and others to subvert HUD s regul ations

agai nst project-specific awards. In particular, the indictnent
al | eged as evidence of that schene that on Septenber 5, 1984,
VWatt wote to Barksdale, referencing a conversation the previous
evening, and attaching "copies of three different Sec. 8 Md
Rehab projects" --a 68-unit project in New Jersey, a 50-unit
project in Massachusetts, and a 128-unit project in the Virgin
Islands. In his letter, Watt stated that he had been assured
that the projects "are clear [sic] as a whistle,"” but that the
PHA applications t hensel ves were not "project specific,” "[flust
as you like it." Watt also indicated that he would |like to have
t he Form HUD- 185s on these allocations as soon as possible.

Attachment 17.°° The indictnent alleged that thereafter, the

36 It 1s not known when | ndependent Counsel secured a copy
of this letter. No copy was ever provided to the defense in this
case.
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units were awarded in nunbers approximating the anmounts request ed
by Watt. Attachnent 18." Therefore, it is inpossible for

I ndependent Counsel having know edge of all of this not to have
known that Barksdal e's testinony about project specific awards
was fal se. Yet, Independent Counsel presented the false

testinmony to the jury.

e. | ndependent Counsel 's Representations Concer ni ng
the Failure to Make a Brady Discl osure of the
Mi t chel |l Message Sl ips

Previously in this Court, and later in the GCourt of Appeal s,
I ndependent Counsel defended its failure to nmake a Brady
di scl osure of the Mtchell nessage slips on the grounds that
I ndependent Counsel attorneys did not regard themas excul patory,
suggesting that its attorneys in fact regarded the nessage slips
as incrimnating by "reinforcing the inportance of Dean's role."
Gov. Rule 33 op. at 11; Gov. App. Br. at 47.

However, the nessage slips are so clearly excul patory that
| ndependent Counsel's representations to the contrary are
mani festly inplausible. Apart fromthe facial inplausibility of
t he I ndependent Counsel's contention, |ndependent Counsel failed
to provide an explanation as to why, assumng it regarded the
nessage slips as incrimnating, it did not question Barksdal e

about themin order to devel op evidence to prove its case.

hese were anong the awards that Barksdal e made shortly
before leaving office in Decenber 1984, that all but exhausted FY
1985 nod rehab funds. It was this occurrence which precipitated
the Wsenman neno. See supra Il A 2. a.
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Further reflective of |Independent Gounsel's recognition of the
excul patory nature of the nessage slips is the fact that in
cl osi ng argurent | ndependent Counsel argued to the jury that:
"First of all, we don't know what project they' re tal king about
here. Arama is not nentioned.” Tr. 3516. It is safe to say
t hat when | ndependent Counsel attenpted to lead the jury to
bel i eve the nessage slips did not apply to Arana, it knew t hat
they did apply to Arana, though the project had not yet been
named. This is but one nore instance of |ndependent Counsel
attenpting to mslead the jury and the courts concerning

sorret hi ng | ndependent Counsel knew to be fal se.

f. Fai lure to Make Brady D scl osures Concerning the
Patriots Project

1 Failure to Disclose As Brady or Gglio the
Satenents of Barksdal e

I n Decenber 1984, Barksdal e allocated 77 nod rehab units to
Baltinore, Maryland to be used for the Patriots project, in which
a boyfriend of Pierce' s Special Assistant Janice (ol ec had an
Interest. Barksdale testified that Defendant had tal ked to him
about the project and had indicated to himthat a friend of

Jani ce Gol ec was involved. 1

Yet on three separate occasions prior to his testinony
Barksdal e had stated that he had no distinct recollection of
Def endant tal king to himabout the project. On Cctober 24, 1991,
Bar ksdal e stated that he did not remenber anything significant
about the allocation and did not renenber whether or not
Def endant tal ked to himabout the allocation. Attachnment 19, at
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6. Later on June 28, 1992, Barksdal e stated that he did not
recal | the Defendant having an interest in the Patriots project.

Attachnent 6, at 3. Testifying before the grand jury the very
next day on June 29, 1992, Barksdal e stated that he had not heard
of the Patriots project until review ng docunents recently and
stated that, prior to review ng docunents, he did not know t hat
Col ec' s boyfriend was the devel oper of the Patriots project. He
said that had he known that Colec's boyfriend was receiving the
units at the tinme of the funding, he would have brought the
matter to the Secretary's attention. Attachnent 20, at 27-29.
However, none of these statements were disclosed as either Brady

or Gglio material.

2. Failure to D sclose As Brady the Statenent of
James R Lormeni ck -

Even nore egregious than failing to provide as Brady the
prior Barksdal e interview was |ndependent Counsel's failure to
provide as Brady material statenents made by Janes R Loneni ck,
ol ec' s boyfriend concerning his efforts to obtain nod rehab
funding for the Patriot project. In an interview conducted on
June 6, 1991, Lonenick told I ndependent Counsel that he had mnet
Dean twi ce; once when he and Golec went to Nathan's and then
agai n when Dean gave a speech at a Sunday norni ng busi ness
neeting held regularly by then Mayor Schaefer of Baltinore.
Lomeni ck said that he never discussed the Patriot project with
Dean because of his limted contact with her. However, Lonenick
said that he nmet Barksdale and tal ked to himon the tel ephone "on
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one or nore occasions." Lomeni ck said he had some recol | ection
that he may have nmade a tel ephone call to have Barksdal e approve
the Patriot project, which he (Barksdal e) eventual |y did.
Attachnent 62, at 2-3. This information was clearly excul patory
of Defendant's alleged invol verrent in having the nod rehab
fundi ng approved. It is obvious that where he had no contact
with Dean on the project, he did with Barksdal e. This is anot her
exanpl e of I ndependent Counsel's failure to honor its Brady
obligation and lead the jury to believe sonething as true (i.e.,
that Dean was responsible for Patriot project funding) when it

had reason to know that it was fal se.

B. Par k Tower s

The Court of Appeals held that there was insufficient
evi dence to establish a conspiracy concerni ng the Park Towers
project. The evidence related to this project, however, played a
crucial role in the prosecution's case. Park Towers is a 143-
unit noderate rehabilitation project in Dade County, Florida that
was funded as a result of HUD actions taken in 1985 and 1986.

The nost inportant of these actions were the all ocation of 266
nod rehab units at the end of Novenber 1986 and the approval of a
post - al | ocati on wai ver of certain HID regulations in April 1986.
The Park Towers devel oper was a Mam | awer named Martin Fi ne.
In the spring of 1985, Fine secured the services of a Mam

consultant naned Hi Feinberg in order to assist in obtai ning HD
funding for Park Towers. Feinberg then secured the services of
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Washi ngt on consultant R chard Shel by, who in turn retai ned John

Mtchell.

Wth regard to the Park Towers project, the |Independent

Counsel intended to mslead the jury with respect to each of the

statenents bel ow when it had reason to know t hese statenents were

probably or certainly fal se:

(1)
(2)
(3)

(4)

(5)

(6)

(7)
(8)

that Shel by conceal ed Mtchell's invol verent wi th Park
Towers from Fei nberg and Fi ne;

that Park Towers was di scussed at a Septenber 9, 1985
| unch attended by Shel by, Mtchell, and Dean;

that a reference in a July 31, 1985 nenorandum (Gov.
Exh. 72) to "the contact at HUD' w th whom Shel by was
to neet the follow ng week was a reference to Dean;

that Shel by conceal ed his contacts with Dean from
Fei nberg and Fi ne;

that in a February 3, 1986 nenorandumwitten by F ne
(the "Fine Menorandumi) (Gov. Exh. 85) which di scussed
a conversation wth Fei nberg where Feinberg stated that
Shel by had lunch with "his friend at HID," Dean was
referred to as Shelby's "friend at HJD' because Shel by
avoi ded nentioning Dean's nane to Fei nberg;

that Dean had been resgonsi ble for the post-allocation
wai ver that allowed the Park Towers project to go
forward;

that Dean provided Shel by with a copy of the waiver;

that there existed no docunents reflecting Shel by's
contacts w th DeBartol oneis.

| ndependent Counsel's effort to mslead the jury was

facilitated by its failure to nake a Brady discl osure of

statenents or docunents contradicting points 1, 2, and 6 through

8, and the delinquent Brady disclosure of statenents

contradi cting points 3 through 5.
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1. The Testinony of Eli M Feinberg That He Was
VU&aV\?.:I’le of Mtchell's Invol venrent Wth Park Towers
s Fal se

| ndependent Counsel attenpted to lead the jury and the

courts to believe that R chard Shel by had conceal ed John
Mtchell's involvement with the Park Towers project from
consultant Hi M Feinberg and devel oper Martin Fine even though
| ndependent Counsel had conpel i ng evi dence establishing this was
fal se. Since Fine | earned nost of what he knew about Shel by's
activities fromFeinberg, the key testinmony in this regard woul d
be that of Feinberg, who, on Septenber 17, 1993, testified that
he was unaware of John Mtchell's involvenent with the Park

Towers project. Tr. 637.

Yet, prior to a tel ephonic interview of Feinberg on May 18,
1992, Shel by, already under a grant of imunity, told | ndependent
Gounsel that Fei nberg knew about Mtchell's invol verrent with Park
Towers, and that he (Shel by) assuned that Feinberg had told Fine.

Attachnent 21, at 2. The second instance in which Shel by

I nforned | ndependent Counsel that Fei nberg was aware of
Mtchell's role occurred in an interview on May 18, 1992.
Attachnment 22, at 8. That sane day, |ndependent Counsel had a
tel ephonic interview w th Feinberg in which Feinberg stated that
he was not aware of Mtchell's involvenent with Park Towers.
Feinberg's interviewreport indicates that at that tinme he was
not advi sed by | ndependent Counsel that Shel by had explicitly
contradicted his statenments. Attachnent 23, at 4.

In an interview on May 19, 1992, the day follow ng the
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tel ephoni c i nterview of Fei nberg, Shel by was reinterviewed by the
same | ndependent Counsel. In his interview, Shelby was
apparently advi sed that Feinberg had stated that he was unaware
of Mtchell's invol verent with Park Towers. Neverthel ess Shel by,
who al so provided details of Feinberg's role in setting
Mtchell's fee, unequivocally stated that Fei nberg was aware of
Mtchell's involvenent. Attachment 23, at 2, 4.

There were obvious notives for Feinberg to fal sely deny
know edge of Mtchell's role, including the fact that Feinberg
did not want to inplicate hinself by admtting his know edge of
Mtchell's involvenent in the fund; Feinberg did not want to
possi bly risk losing the funding he had received; and nati onal
nmagazi nes had suggested that Defendant had inproperly sent nod
rehab units to Mam to benefit Mtchell. Even though
I ndependent Counsel had reason to know t hat Fei nberg woul d
acknow edge he knew about Mtchell's involvenent if he were
confronted with Shel by's statements, *® | ndependent Counsel chose
not to confront Feinberg with Shel by's statenments before his
testinmony at trial. The concl usion appears inescapable that, as
with the failure to confront Maurice Barksdale with the Mtchell

38 The day after Feinberg denied know edge of Mtchell's
i nvol verent with Park Towers, the |ndependent Counsel _
rei nterviewed Shel by's enpl oyer 4 arence James, who previously
stated that Shel by never told himof Mtchell's involvenent, that
he was unaware of Mtchell's invol venent and that his conpany
paid Mtchell no noney. Attachnent 24, at 3. Confronted with
the fact that he had signed checks for paynents to Mtchell,
Janmes acknow edged that he nust have known of Mtchell's
I nvol venent, stating, just as Shel by had stated, that the
paynments nust have been nmade to fulfill Shelby's prior comm tnent
to Mtchell. Attachment 25, at 4.
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t el ephone nessage slips, |ndependent Counsel failed to confront
Fei nberg with Shel by' s statenents because of a concern that doi ng
so woul d cause Feinberg to acknow edge that the testinony

I ndependent Counsel intended to elicit fromhi mwas fal se.”

Despite the fact that Shel by's statenents contradicted a
poi nt on whi ch I ndependent Counsel intended to place great weight
at trial, the Independent Counsel never made a Brady discl osure
of Shelby's three statenents that Feinberg was aware of
Mtchell's invol verment. Instead, those statenents were included
in a vol umnous Jencks production pertaining to Shel by, and anong
several thousand pages pertaining to other w tnesses, which were
produced on Septenber 13, 1993, the first day of trial. Further,
al t hough production of the statements was to occur, by court
instruction, at |east a week before Shel by testified, the

production occurred only three days before. #

w» TN the vay 19, 1992, interview of Shel by, he was asked
whet her he renenber ed aski ng Felnberg to call sonmeone as a
reference for Mtchell. Attachment 26, at 2. This is an odd
question unl ess | ndependent Counsel already had reason to believe
that Shel by had asked Feinberg to call soneone as a reference for
Mtchell or that Feinberg had in fact called soneone as a
reference for Mtchell. If such information did exist, it was
further evidence that Feinberg was aware of Mtchell's
I nvol verrent with Park Towers. No such infornation was ever
provided to the defense.

%0 | ndependent Counsel msled the defense as to the timng
of Shel by's testinony. A though Shel by was not scheduled to
testify dur|n%:the first week of trial and apparently not before
Fei nberg and Fine, he was unexpectedly called on the third day,
Sept enber 16, 1993. At the close of the preceding day,
| ndependent Counsel told this court and defense counsel that
because of the Jew sh holidays he was reordering the w tnesses
for the follow ng day. He said that after Barksdal e he woul d
call a custodial type wtness and not Feinberg and Fi ne but
“local HUD people...” "to fill in..." "whoever lives here |ocal."
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Wen Shel by testified, |ndependent Counsel did not ask any
questions that would elicit whether Feinberg was aware of
Mtchell's invol verent. Wien Shel by neverthel ess started to talk
about Feinberg' s role in setting Mtchell's fee, |ndependent
Counsel changed the subject. Tr. 546.

I mredi ately after Shelby testified, |ndependent Counsel
called Feinberg and directly elicited his testinony that he was
unaware of Mtchell's involvenent with Park Towers. Tr. 637.
Thereafter, repeatedly in oral argunene' and in briefs before
this court,* as well as twice inits brief to the Court of
Appeal s, ** | ndependent Counsel contended that Shel by conceal ed

Tr. 424-25. Shel by, who was called i medi ately after Barksdal e,
did not fit this description. This facilitated |Independent
Counsel *'s effort to lead the jury and the courts to believe that
Shel by conceal ed Mtchell's involvenent with Park Towers fromHB i
Fei nberg without contradiction from Shel by, as well as to | ead
t he ibury and the courts to believe a nunber of other things that
Shel by woul d have contradi cted or that |Independent Counsel

ot herwi se had reason to know were false. It was necessary that
Shel by testify ahead of Feinberg and with the defense having as
little opportunity (and as little notice) as possible to review
Shel by' s Jencks materi al .

« Tr. 2029-30 (argunent by Associate | ndependent Counsel);
Tr. 3519 (argument by Associ ate | ndependent Counsel).

-« Qov. Acq. op. at 17; Gov. Supp. Acg. Qop. at 16-17;
Gov. Rule 29 p. at 22-23.

» Gov. App. Br. 5, 24. In contrast to the claimin this
Court, in the Court of Appeals |ndependent Counsel argued only
that Mtchell's role was conceal ed fromdevel oper Fine.
| ndependent Counsel may have been required to alter his position
before the Court of Appeals because as a result of docunents
filed with Defendant's Rule 33 Mdtion (Attachnment 21, at 2;
Attachnment 22, at 8), the record included two of Shelby's _
statenments contradicting Feinberg's testinony, including one in
an intervi ew conducted by the Deputy | ndependent Counsel, who
signed the appellate brief.
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Mtchell's invol verent from Fei nberg and Fine."

Most significant, near the end of the rebuttal portion of
the cl osi ng argunent, |ndependent Counsel highlighted the
testinmony that Feinberg and Fine were not aware of John
Mtchell's invol venent with Park Towers, asserting that the
secrecy reflected in the supposed conceal ment of Mtchell's

i nvol verrent was "the hal |l mark of conspiracy."” Despite know ng
that Shel by woul d have contradi cted Fei nberg' s testinony,
| ndependent Counsel repeatedly enphasi zed that the testinony was

“absol utel y uni npeached. " Tr. 35109.

2. The "Contact at HUD'; the Docunents Menti oni ng
Shel by's Contacts Wth DeBartol oneis; and the
Post - Al | ocation Wi ver

I ndependent Counsel also intended to mslead the jury and
the courts as to the followng: (1) that a reference in the Fine
Menorandum dated July 31, 1985 to "the contact at HUD' w th whom
Shel by was to neet the foll ow ng week was a reference to Dean;

(2) that Dean was Shel by's princi pal HUD contact on Park Towers;
(3) that there were no docunents reflecting Shelby's contacts
with DeBartolormeis; (4) that Dean was responsible for a post-

al l ocation waiver that allowed the Park Towers project to go

42 Tn nost 1 nstances, |ndependent Counsel woul d nake this
point in the same place inits briefs where it asserted that Nunn
conceal ed Mtchell's involvenent with Arama from Marti nez and
t hat Shel by conceal ed his contacts with Dean from Fei nberg and
Fine. As discussed in Parts , supra, and Part 11.B 5., infra,
t he I ndependent Counsel knew that both those points were false.
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A

forward; and (5) that Dean gave Shel by a copy of the post-
al | ocation waiver. Independent Counsel knew these points were

not true.

R chard Shel by consistently told the I ndependent Counsel

that his principal contact on Park Towers was Silvio

DeBartol oneis, who served as Deputy Assistant Secretary for
Milti-Fam |y Housing and Acting Assistant Secretary for Housing
during the periods relevant to the Park Towers funding. In an
interviewon April 8, 1992, Shel by told I ndependent Counsel that
the reference to "the contact at HUID' in the F ne Menorandum was

not a reference to Dean, but to DeBartol oneis, then Deputy
Assistant Secretary for Milti-Fam |y Housi ng. Shel by al so stated
that, at the tine of the Fine Menorandum he had known Dean for
only six weeks. Attachrment 21, at 8. Independent Counsel had no
reason to disbelieve Shelby's statenents. Dean and Shel by net
outside DeBartol oneis' office while Shel by was visiting

DeBartol omei s concerning Park Towers. As of July 31, 1985,
Shel by and Dean had not yet had their first |unch together, which
occurred on August 9, 1985, after being reschedul ed from August

1. I ndependent Counsel also possessed a nunber of docunents
reflecting Shel by's contacts with DeBartol oneis, particularly
wth regard to a post-allocati on wai ver that DeBartol onei s signed
in May 1986 that allowed the Park Towers project to go forward.
Anong t hese docunents were a March 10, 1986 nenor andum recor di ng

L
told him(Shel by) that he (DeBartol omeis) would be granting the
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post-al | ocation wai ver (Attachnent 27); an April 15, 1986

nenor andumrecordi ng the fact that Shel by had been contacted by
DeBartol oneis who said there was a |letter comng from Washi ngt on
to the Dade County PHA (Melvin Adans) requesting sone additiona
information (Attachnment 28); and a June 5, 1986 letter from
Shel by to Feinberg forwarding a copy of the post-allocation
wai ver and stating that Shel by had received it from

DeBartol onei s. Attachnent 29.

| ndependent Counsel did not nake a Brady discl osure of

Shel by' s statenent concerning "the contact at HJD' until August
20, 1993. Attachnent 5, at 7. Despite the fact that docunents
exi sted which contradi cted clains that |ndependent Counse

i ntended to make, none of the docunents were provided in a Brady
di scl osure.

The eveni ng before Shel by testified, |ndependent Counsel
asked Shel by to review docunents in order to refresh his
recol | ecti on concerning whomhe dealt with at HUD on the Park
Towers project. But |ndependent Counsel excluded fromthe
docunents that he presented for Shelby's review all of the
docunents reflecting Shel by's contacts with DeBartol onei s.

The fol |l owing day, Shelby testified that with regard to Park
Towers, he dealt "primarily with S lvio DeBartoloneis, but | also
had conversations at one tinme or another with M ss Dean and
Hunter CQushing." Imediately follow ng this testinony,

I ndependent Counsel questioned Shel by concerning his revi ew of
docunents on the previous evening "trying to refresh [his]
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recol l ection as to who you dealt with at HUD on this project."
Shel by responded that his review reveal ed sonme docunents
nentioni ng Def endant but no docunents nentioning DeBartol onei s or
Cushing. Tr. 547-48.

| ndependent Counsel acknow edged that it had intended that
the jury would infer fromthe absence of docunents recording
Shel by's dealing with DeBartol oneis and Qushing that Shel by was
not testifying truthfully when he said that his primary contact
was DeBartoloneis and instead the jury should conclude that it
was Dean. | ndependent Counsel al so acknow edged that it had
sought to mslead the jury that a reference in the Fine
Menmorandumto "the contact at HUD' was a reference to Dean even
t hough Shel by had tol d | ndependent Counsel that the reference was
in fact to DeBartoloneis. Gov. Rule 33 (pp. at 9 n.5. %

| ndependent Counsel al so included entries inits charts

intended to mslead the jury that Dean was responsi ble for the
post - al | ocati on wai ver and provided himw th a copy which he then
provided to Feinberg. Attachnment 30, at 2. In closing argunent,

I ndependent Counsel told the jury that a meeting between Dean and
Shel by on March 23, 1986, and a lunch on April 16, 1986, (both of
whi ch occurred after DeBartol oneis told Shel by that he
(DeBartol onei s) would be granting the waiver) were "conti nui ng
neeti ngs on Park Towers." Tr. 3394. There was no evi dence, and

s After Shelby testified, |ndependent Counsel introduced
the docurment into evidence through the testinmony of Martin F ne
without eliciting from anyone including Shelby, the identity of
the referenced "contact at HUD." Tr. 661-62.
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t he I ndependent Counsel had absolutely no reason to believe, that
ei t her occasion invol ved di scussi on of Park Towers. | ndependent
Counsel , however, represented it to the Court and jury as fact.

I n I ndependent Counsel's brief in opposition to Dean's
notion for a newtrial, and in oral argument on February 14,

1994, | ndependent Counsel defended its effort to mslead the jury
that Dean was Shel by's principal contact at HUD on Park Towers,
and that the reference in the F ne Menorandumwas a reference to
Dean, on the basis that there were no docunents show ng Shel by's
contacts with DeBartoloneis. Gov. Rule 33 op. at 9 n.5; Tr. 1011
(Feb. 14, 1994). At oral argunent, |ndependent Counsel al so

defended its actions on the ground that Dean had been responsi bl e
for the post-allocation waiver. |ndependent Counsel took these
positions in defense of its actions, despite the fact that it had
recei ved i nformation and docunents that indicated the facts
underlying its position were fal se.

3. The Park Towers Rapid Reply

At the end of Novenber 1985, R chard Shel by obtai ned a copy
of the Park Towers Rapid Reply that initiated the Park Towers
fundi ng process. He then faxed the docunent to Martin Fine, the

Park Towers devel oper.

In an | ndependent Counsel interview between April 8 and My
6, 1992, Shelby stated that he had received a HUD formrelating
either to Park Towers or Foxglenn (a project in Count Two), but
probably Park Towers, fromHunter Cushing. Attachnent 21, at 20.
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I n anot her | ndependent Counsel interview on May 18, 1992, Shel by
stated that he believed that he received the copy of the Park
Towers rapid reply fromDeBartol oneis. Attachnent 22, at 6. In
the grand jury on June 4, 1992, Shel by testified that he could
have received the rapid reply fromDean, S lvio DeBartol onei s, or
Hunt er CQushing, but that he could not renenber at that tine.
Attachnent 31, at 23-24.

The Superseding Indictnment pertaining to Park Towers nade
al l egations intended to suggest that Defendant had provided "an
internal HUD fundi ng docurent,” dated Novenber 26, 1985, known as
a "Rapid Reply Letter," to Shel by, who provided the docunent to
Martin Fine. Superseding Indictnent, Count 1, 11 70-72, at 22.

Despite the fact that Shelby's three statenents to
I ndependent Counsel contradicted the Superseding | ndi ctnent, none
of these statenents were provided to the defense in the Brady
letter of August 20, 1993," and Shel by was not questioned by the

defense with respect to these statenents.

In the Park Towers summary chart used in openi ng argunent,
| ndependent Counsel included entries simlar to those in the
Super sedi ng | ndi ct ment suggesting that Dean provi ded Shel by a
copy of the Park Towers rapid reply. Attachrment 30, at 1-2. A
trial, Independent Counsel questioned Shel by concerning the
"rapid reply" and fromwhomit was received. Shelby testified

= Even though the third statenent admtted the possibility
that Dean had provi ded Shel by a copy of the Rapid Reply, the
statement constituted Brady naterial because it su%gested t hat ,
contrary to the Superseding | ndictnent, soneone other than Dean
coul d have provided Shelby with the docunent .
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that his best recollection was that Hunter Qushing provided him
with the docunment. Tr. 554-55. Later in the direct exam nation
of Shel by, | ndependent Counsel then had the Park Towers rapid
reply marked for identification as Governnent Exhibit 79 and
agai n questioned Shel by about it. At this tinme, however,

I ndependent Counsel did not refer to the docunent as a "rapid
reply," and did not ask Shel by who sent it to him Tr. 574.

I ndependent Counsel then introduced the docunent into evidence
wi t hout further questioning. Tr. 574-75.

Thereafter, despite Shelby's testinony to the contrary,
I ndependent Counsel continued to use entries in its charts, and
made statenents in closing argunent, intended to suggest that
Dean provi ded the docunent to Shel by. In doing so, |ndependent
Counsel argued that Shel by and the devel oper he represented knew
about the funding even before the HUD Regional Ofice did by
stating:

HUD Atlanta is notified [of] 266 units. This
is after R ck Shel by knows. This is after
Martin Fine has found out. The HJUD peopl e
don't learn until days later. That's how the
system has been perverted by these _
|nd|Y|duaIs, promnent people in this little
circle.

Tr. 3393. %
When this nmatter was raised in Dean's notion for a new

trial, Independent Counsel defended its actions by incredibly

denying that it had sought to mslead the jury that Dean had

—@ These words were very simlar to those used nonents
earlier with regard to the Arama rapid reply, which Def endant
admtted she had provided to Louie B. Nunn. Tr. 3385.
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provi ded the docunent to Shel by. Gov. Rule 33 Qpp. at 10.
At the sane tinme that |ndependent Counsel was preparing its

pposition to Defendant's Rul e 33 Motion and denying therein that
It had sought to mslead the jury as to whether the Defendant had
provi ded Shelby with a copy of the Park Towers rapid reply,

| ndependent Counsel was telling the probation officer that Dean
provi ded the docunent to Shel by. Presentence Investigation
Report at 6 (Dec. 28, 1993). Wien Defendant told the probation
officer that the record showed that she had not provided the
docurent to Shel by, |ndependent Counsel told the probation

of ficer that, though Dean had not provided the docunent to
Shel by, she had soneone el se provide himw th a copy of the
docunent. Revi sed Presentence Investigation Report at 6, 47

(Feb. 7, 1994), Attachrent 32, at 6, 47. Not a shred of evidence
I ntroduced at trial supported |Independent Counsel's clai mthat
Def endant had soneone el se provide Shel by with a copy of the
rapid reply.

4. Shel by' s Supposed Conceal nrent of Hs Contacts Wth
Def endant From Feinberg and Fine

In a tel ephonic interviewon May 18, 1992, Hi M Feinberg
tol d I ndependent Counsel attorneys that R chard Shel by had told
himthat he and Dean were good friends and that Shel by woul d
check with her on the status of how things were goi ng through the
bur eaucracy regardi ng Park Towers. Attachnent 23 at 2-3. By

definition, Feinberg s statements denonstrated that Shel by had
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not conceal ed his contacts w th Dean from Fei nberg. “®

When Shel by testified as a w tness, |ndependent Counsel
asked hi mno questions concerni ng whether he tol d Fei nberg about
his contacts with Dean. However, Feinberg, a governnent witness,
testified both on direct and cross-exam nation that Shel by had
I ndeed told himabout his contacts with Dean. Tr. 636-37, 640.

After Feinberg testified, Independent GCounsel introduced
through the testinony of Martin Fine, Governnent Exhibit 85, a
February 3, 1986 nenorandum Fine had witten to the file
i ndi cating that Shel by had lunch that day with "his friend at
HUD. " Tr. 664-64. 49

Since Feinberg' s statenents in his May 1992 interview that
Shel by told hi mthat Dean woul d check on the status of Park Tower
funding contradicted clains that |Independent Counsel intended to
make at trial, the |Independent Counsel was obligated to discl ose
those statenents i mredi ately upon issuance of the Supersedi ng
I ndi ctnent. The | ndependent Counsel did not disclose Feinberg s
statenent until August 20, 1993, when it inforned the defense
that Feinberg had stated that Shel by had contacts with both

1N the extensive interviews of Shel by, |ndependent
Gounsel attorneys never asked Shel by whet her he conceal ed his
contacts with Dean from Fei nberg. There woul d have been no
pur pose i n aski ng Shelb% such a question, since Felnberﬁ's
statenments nade cl ear that Shel by had not conceal ed suc
cont act s.

» | ndependent Counsel did not elicit testinony fromanyone
as to why Defendant was not referenced by name. It knew,
however, that both Shel by and Fei nberg woul d have testified that
the failure to reference Defendant by name, did not reflect that
Shel by conceal ed his contacts with Defendant from Fei nberg.
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DeBartol oneis and Dean. Attachnment 5, at 5-6. By introducing
the Fine Menoranduminto evidence without eliciting testinony as
to why the Defendant was not identified by nane, |ndependent
Counsel attenpted to mslead the jury and the courts to believe
that Dean was "the contact at HUD' and "his friend at HUD, " and
that her identity had been conceal ed by Shel by - both of which

I ndependent Counsel knew was fal se.

Further, despite the Feinbergt%testinony and interviewto
the contrary (outlined above), |ndependent Counsel repeatedly
asserted inits briefs in this court and the Court of Appeals
that there existed evidence of a conspiracy to supposedly conceal
Mtchell's involvenment with Park Towers from Fi ne and Fei nber g.
As a basis for its claim |ndependent Counsel cited the failure
of the Fine Menorandumto identify the Defendant by name as
evi dence that Shel by conceal ed his contacts with the Defendant
fromFei nberg and Fine and that such conceal nent was further
evi dence of conspiracy. Gov. Acq. Qpp. at 17; Gov. Supp. Acg.
Qop. at 16 and n. 17; Gov. Rule 29, pp. at 22 and n. 22; Cov.
App. Br. at 24. At no time did the Independent Counsel inform

the court that, contrary to their position, Feinberg had
indicated in his testinmony and at his interviewthat Shel by had
told himabout his contacts with Dean. Attachnment 23, at 2-3.

I nstead, | ndependent counsel naintained its position, knowing its
claimwas fal se thereby msleading the jury and the courts.
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5. The Septenber 9, 1985 Lunch
Def endant had |unch with Mtchell and Shel by on Septenber 9,
1985. Shel by sent Dean sone naterials apparently related to Park

Towers the foll ow ng day. However, in |ndependent Counsel
interviews between April 8 and May 6, 1992 (Attachnent 21, at 9),
May 18, 1992 (Attachnent 22, at 9-10), My 29, 1992 (Attachnent
33, at 2), and before the grand jury on June 4, 1992 (Attachnent
31, at 22-23), Shelby stated that Park Towers was not di scussed
at the Septenber 9, 1985 lunch. In fact, he stated that he went
out of his way to ensure that it was not discussed. Despite these
statenents by Shelby to the contrary, and apparently with no
ot her basis, the Independent Counsel included entries in the
Super sedi ng | ndi ct nent suggesting that Park Towers was di scussed
at the lunch. Superseding Indictnent, Count 1, 11 68-69, at 21.

I ndependent Counsel knew that the inference that Park Towers
was di scussed at the |unch woul d be the only basis it woul d have
for claimng that Defendant ever discussed Park Towers in
Mtchell's presence or that Defendant was aware of Mtchell's
i nvol venent with Park Towers. Neverthel ess, | ndependent Counsel
did not include Shelby's contrary statenents in the August 20,
1993, Brady letter. After the Court chastised | ndependent
Counsel for the belated Brady disclosures in the letter, and

war ned them agai nst any further violations," |ndependent Counsel
continued to fail to disclose such infornmation. |nstead,

I ndependent Counsel |eft such statenents to be di scovered anong

50 Transcript of Hearing 15 (aug. 31, 1993).
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t he thousands of pages provided as Jencks naterials on Septenber
13, 1993.

I ndependent counsel did not question Shelby at all about the
| unch during direct examnation. After the defense counsel
failed to address the matter on cross-exam nati on because he was
unaware of Shel by's prior inconsistent statenents, on redirect
I ndependent Counsel elicited testinony that fornmed the basis for
the inference that Park Towers was di scussed at the lunch. Tr.
603. | ndependent Counsel relied on that inference in oral
argument and in every nmenorandumit filed in this Court, as well
as inits appellate brief, Tr. 2029, 3392-93; Gov. Acg. pp. at
17 (Cct. 4, 1993); Cov. Supp. Acq. Qop. at 17 (CQct. 29, 1993);
Qv. Rule 29 Qop. at 23 (Dec. 21, 1993); Tr. 8-9 (Feb. 14, 1994);
Gov. App. Br. at 22.°%

C QG her Prosecutorial Msconduct Generally Applicable to
Count (One

This court recogni zed that |ndependent Counsel knew that
Ronal d L. Reynolds, a HJUD driver who testified about driving
Def endant to | unches where she net with John Mtchell, woul d not
be a truthful witness prior to putting himon the stand (e.g.,
t he governnent possessed evidence in the formof HJD notor pool
logs that were an exhibit to the Defendant's Senate testinony at
issue inthe Indictnent. Tr. 26 (February 14, 1994).

s Apparently, the court relied on this inference in
denyi ng Defendant's notion for judgnent of acquittal at the close
of I ndependent Counsel's case. Tr. 2946-47.
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Nevert hel ess, | ndependent Counsel utilized Reynol ds' testinony to
suggest that Defendant lied to the jury about John Mtchell. In
cl osi ng argurrent, | ndependent Counsel devoted a significant
amount of tine (3 full pages of the trial transcript) to a

di scussion of Reynolds' testinmony in this regard and used the
word "lie" or "lied" six tines when referring to the Def endant.
Tr. 2420-3425.°2 Again, in rebuttal, |ndependent Counsel devoted
additional tine (an additional two paragraphs of the trial
transcript) to a discussion of Reynolds' testinony, asserting
that his testinony had shown that the Defendant had |ied, and
used the word "lie" or "lied' an additional three times. Tr.
3505- 3507. This is incredi bl e when | ndependent Counsel hinsel f
did not dispute that Reynolds "was a weird guy and coul dn't be
bel i eved." Tr. 3224.

Even though the prosecutor had a strong basis for know ng
that in fact it was his own w tness Reynol ds who was |ying,
| ndependent Counsel neverthel ess relied on Reynold' s testinony as

a basis to assert that Defendant had |i ed.

The msconduct arising out of Gount he was pronounced in

every respect. Fromthe overwhel mng pattern of intentional

2 This testinony was further enphasi zed when | ndependent
Gounsel put a notor pool log on a visual presenter to suggest to
the jury that, contrary to Dean's testinony, Reynolds was
frequently Dean's driver, noting to the jury that Reynol d s nane,
"as you' |l see, runs throughout." Tr. 3424. The exhibit in fact
denonstrated only that while Reynol ds often drove various HD

ersggge545n Qct ober 1986, he drove Dean on only one occasi on.
r. - :
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Brady and dglio violations, to eliciting testinony (and the
inplications drawn therefromn which | ndependent Counsel had
reason to know were fal se, to the msleading argunents and
statenents nade to the jury and later the courts, |ndependent
Qounsel acted wth reckl ess abandon and a total disregard for its
obligations as a prosecutor. |ndependent Counsel was driven to
convi ct Defendant of involvenmrent with John Mtchell's HUD
business in any way it could - even when it had reason to know
that she was not guilty of the charge.




V. M SCONDUCT AR SI NG FROM | NDEPENDENT GOUNSEL' S ACTI ONS
RELATI NG TO COUNT TW

Count Two of the Superseding Indictnent alleged that
Def endant conspired with Andrew Sankin to cause HUD to take
certain actions concerning five matters: an exception rents
wai ver on the Necho Allen Apartnents in Pottstown, Pennsylvania
in February 1985; nod rehab funding for Regent Street Apartnents
i n Philadel phia, Pennsylvania in 1985; nod rehab funding for
A aneda Towers in Puerto Rco in 1985 (al so invol ving Thonas
Broussard); nod rehab funding for the Foxglenn Apartnents in
Prince Ceorge's County, Maryland in 1986 (al so involving R chard
Shel by); and nod rehab funding for Eastern Avenue Apartnents in
Prince George's County, Maryland in 1987 (al so involving R chard
Shel by) .

The Court of Appeals found that there was sufficient
evidence to sustain a conviction only as to the Necho Al en
wai ver and the Al ameda Towers nod rehab fundi ng.

The first area of prosecutorial msconduct with respect to
Count Two i nvol ves | ndependent Counsel's efforts to mslead the
court and the jury that certain recei pts represented evi dence of
gifts and neal s provided by Andrew Sankin to the Defendant as
part of the conspiracy to cause HID to take certain action, see
infra, when |Independent Counsel had reason to know that the
recei pts, in fact, did not.>3

s Aspects of this matter were previously raised with the
court; but additional infornation has been di scovered nmaking it
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The second area of m sconduct with respect to GCount Two
concerns | ndependent Counsel's failure to neet its Brady
di scl osure obligations with respect to Sankin's 1988 Harvard
Busi ness School application. In the application, Sankin nmade
statenents concerning the Foxglenn project that were directly
contrary to his in-court testinony. The docunment was received
via facsimle by I ndependent Counsel in May 1992. However, the
docunent was not provided as Brady material and was not included
in the materials produced on Sankin during discovery in the
sumer of 1992. The docunent was only produced i n Decenber 1992
as part of |ndependent Counsel's 3700-page prelimnary exhibit
production, but was buried in a 572-page group of docunents
pertaining to the Stanley Arns Apartnent, and, as a result, was
only recently discovered by the defense.

A The Evidence Wth Respect to the Necho Al en
VWai ver and Al aneda Towers |s Tenuous

As di scussed nore fully bel ow, the evidence of the
Def endant' s invol verrent in a conspiracy as to the Necho Al en
wai ver and the A ameda Towers funding is tenuous, particularly
given the timng of HUD s actions on Necho Al en and A aneda
Towers and the evidence the Court of Appeals relied upon as

evi dence of conspiracy.

clear that |ndependent Counsel made m sleading representations in
defense of its actions.



1. Timng of HID Action Does Not Establish Conspiracy

The last HUD action w th which Defendant was al |l eged to have
been i nvol ved concerning the Necho Al l en wai ver occurred on March
1, 1985. Superseding Indictnent 1 34, at 32. The | ast HUC
action with which Defendant was all eged to have been i nvol ved

concerni ng Al aneda Towers occurred on Novenber 27, 1985. I1d. 1
63, at 37.°* Yet, the eight Sankin receipts cited by the Court

of Appeal s as evi dence of conspiracy, partly because some of them
referenced the discussion of nod rehab (slip op. 18-19), bore
dates beginning in May 1986, well after any of the HUD acti ons on
the Necho All en waiver or the A aneda Towers' funding in which
Def endant was al | eged to have been invol ved." Thus, whether or

not the discussion of nod rehab may have taken place, as Sankin's

— = Conpare w th Independent Counsel's Al ameda Towers chart
whi ch gi ves January 1986 as the |ast HJUD action.

5 Court of Appeals apparently relied on | ndependent
Counsel 's Exhibits IIf, Ilg, I'l], 11k, 111, |Im 11lu, Ilw These
are the receipts that actually identified Defendant by nane or
position and on whi ch I ndependent Counsel had based entries in
t he Superseding Indictment. Even if one included the receipts
that did not identify the Defendant, the only receipt admtted
Into evidence that bore a date at all near the tinme of the | ast
HUD act on A aneda Towers was Governnent Exhibit |lc, which
ment i oned the di scussion of nod rehab units wth HID officials in
Decenber 1985. But | ndependent Counsel acknow edged that 11c
"clearly did not relate to Defendant” (Gov. Rule 33 (opp. at 13)
and that it was "aware [that the receipt] did not involve M.
Dean."” Transcript of Hearing at 8 (Feb. 14, 1994). Governnent
Exhibit Ild nmentioned the di scussion of nod rehab with HUID
officials on January 25, 1986. Governnent Exhibit |1d, however,
I s the recei pt that |ndependent Counsel w thdrew after the Court
i ndi cated that | ndependent Counsel would have to tie it to the
Def endant. See Tr. 1143-1144.
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entries on his recei pts may suggest, those receipts have no
bearing on any project contained in the Indictnent, and certainly
do not establish evidence of a conspiracy between the Def endant

and Sanki n.

2. Sanki n's Thi nking and Actions Does Not Establish A
C o n s p i r a ¢ vy

The Gourt of Appeal s pl aced consi derabl e wei ght on Sankin's
t hi nki ng when he deci ded not to press a denand to be conpensat ed
separately for obtaining the rent increase on the Stanley Arns as
evi dence of a conspiracy. Sankin clainmed that he did so because
he feared jeopardizing his relationship wth HID The Gourt al so
considered that after Sankin received | unp sum paynents fromhis
mod rehab consul ting in 1987, °° Sankin gave bonuses to the day-
to-day manager of the Sanley Arns (wWho was al so his assistant in
every other transaction or project in which Sankin was

n

i nvol ved)." However, there sinply is no evidence that Dean said

or did anything to cause Sankin's actions, and thus Sankin's

) The rental increase was not submtted until July 31,
1986. Attachnent 34. The rental increase was initially aggr oved
on (ctober 22, 1986, with a hearing set for Decenber 3, 19386.
Attachrment 35. At that hearing, the increase was approved by the
Rent Admnistrator. Attachnment 36. Tenants then filed an appeal
on Decenber 16, 1986. Attachnment 37. The appeal was di sm ssed
wi t hout prejudice on May 1, 1987. Attachnent 38. By order of
June 11, 1987, earlier orders were vacated wth a hearing set for
August 6, 1987. Attachment 39. Presumably the rental 1 ncrease
went into effect sone tine after that.

Sankin did not start to manage the Sanley Arns until $C7

May 1985. Attachment 40. The Court of Appeal s mi st akenlg -
bel i eved that Sankin began to nanage the apartments in 1984. %

Sip 3. 18.
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thinking is not evidence agai nst Dean.
Even if evidence of Sankin's thinking and actions was al so

evi dence agai nst Dean, which it is not, the timng of the
transactions does not establish a conspiracy. Sankin testified
that he did not seek extra paynment until after the increase was
approved. Tr. 1285-1286. It is thus possible that Sankin did
not even make his request for extra conpensation until after Dean
ceased to be Executive Assistant on July 2, 1987. |In any case,
his decision not to press the issue certainly cane nore than a
year after any action Defendant was believed to have taken on his
behal f concerning the Necho All en wai ver or A aneda Towers.
Further, as to A aneda Towers, Sankin did not receive the first
| unp sum paynment on the Al aneda Towers project until Decenber
1987, approxinately two years after the | ast action Defendant was
supposed to have caused HUD to take on that project.

The other actions Sankin was all egedn‘r to have taken on
Dean' s behal f, upon which the Court of Appeals relied --
I ncl udi ng an unknown anount of assistance with a dispute over a
condom nium fee, attendance at a cl osing, and political and
charitabl e contributions--were much | ess consequential and do not
constitute evidence of a conspiracy. For exanple, the $2,000
contribution to the Chavez canpai gn that Sankin stated was
solicited by Defendant occurred in Cctober 1986 (Gov. Exhs. 158a,
158b), and the contribution to FF.QQD. for Africa that Sankin
testified Defendant had solicited occurred in My 1987, °® both

58 | ndependent Counsel attorneys knew that Sankin's
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wel |l after the Defendant is alleged to have taken any action on

Necho Al l en and Al aneda Towers.

Not wi t hst andi ng the Court of Appeals' determnation to
uphol d a conspiracy as to these matters, the weakness of the
evi dence of conspiracy on the Necho Al en waiver and the A aneda
Towers funding nust be considered in determning the cunul ative
effect of all the denonstrated prosecution abuses which occurred
in this prosecution.

testinmony was fal se and that the contribution was in fact
solicited by one of the devel opers of the Eastern Avenue project.
On May 28, 1987, Andrew Sankin contributed $250.00 to a charity
called FQQD for Africa, which was supported by HUD Assi st ant
Secretary of Housing Thomas T. Denery. Banking Hearings at 1186,
1193. There had never been any suggestion that Dean had
supported FF.QQD. for Africa. In fact, it had been all eged that
she had been responsible for bringing to the attention of the HDD
I nspector General the fact that devel opers and consultants were
contributing to the charity at fundrai sers attended by Denery.
See, e.g., trowand Frantz, HD dients F ocked to Favorite
Charity, L.A Times, July 9, 1989, Part T, at I, col. 3, 24, col.
2.

Further, in an interviewon April 23, 1992, Sankin told
| ndependent Counsel that the Altrman Brothers told himto
contribute to F.QQD. Attachnment 41 at 12. |ndependent Counsel
al so possessed a May 19, 1987 letter fromlsrael Roizman, an
enpl oyee of the Altnman Brothers, asking Sankin to nmake a m ni mum
contribution of $250.00 by May 28, 1987. Attachment 42. Thus,
| ndependent Counsel had reason to know with absol ute certainty
that Sankin's contribution to F.QQD had not been solicited by
Dean. Yet, |ndependent Counsel did not advise either the court
or the defense that they knew that the testinony was false. This
failure provides yet another exanple of Independent Counsel's
failure to correct the testinony of Covernment w tnesses, which
it knew to be fal se.
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B. The Sanki n Recei pts
1. The Proposed Exhibits

In its opening statenent, |ndependent Counsel described
Andrew Sankin as a person who was "w ning and di ni ng" Deborah
Core Dean and "buying her gifts.” Tr. 58. |ndependent Counsel
pl anned to introduce into evidence seventeen receipts for the
purpose of msleading the jury that the receipts reflected neal s
or gifts bought by Sankin for Dean as part of a conspiracy to
cause HUD to take certain action. There are two categories of
such recei pts. One category consisting of nine receipts
supported separate entries in the Superseding Indictrment. These
recei pts which included eight for entertai nment (Gov. Exh. |If,
Ilg, I'lj, ilk, 111, 11m 11u, 11w and one for a gift (Gov. Exh.
11p), identified Dean by nane and/ or position, including "Exec.
Asst." or "Chief of Staff." Dean's cal endars, upon which
I ndependent Counsel had relied in many ot her instances,
contradi cted nany of these recei pts as evidence of neals or gifts
provi ded by Sankin to Dean." Superseding Indictnent, Count Two,

59 In only one case did Dean's cal endars nmake any
reference to Sankin on the date in question. For July 23, 1986,
Gover nent Exhibit |1k showed Sankin taking Dean to dinner at the
219 Restaurant in A exandria. Dean's cal endars showed her dining
wi th Donal d DeFranceaux on that date, though Sankin's name was
al so penned in. Dean's cal endars were al so inconsistent with
ot her receipts. Wth regard to Governnent Exhibit 11 (July 18,
1986%, whi ch showed Sankin entertai ning Dean and Hunter Qushi ng
at the Gangpl ank, Dean's cal endars indicated that she took four
hours of sick |eave and had a 1:00 p.m neeting, and was to dine
at 7:00 with R chard G egengack and Noury Harol d. Wth regard to
Governnent Exhibit 111 ?Iunch on August 17, 1986), Dean's

cal endars indicated that she was ill throughout the nonth of
August 1986. Wth regard to Governnment Exhibit |l m(dinner on
Novenber 14, 1986), an's cal endars indicated that she was
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11 75, 79, 80, 84, 88, 90, 100, 105, at 38-42.

A second category, consisting of eight receipts, did not
name Dean or her position, but instead identified HUI officials
generally or HID titles, such as "staff assistant” to the
Secretary. At HUD, "staff assistant” was the title of a position
bel ow "speci al assistant” to the Secretary (Tr. 1779), which was
two | evel s bel ow Defendant’s position of Executive Assistant.
Docunents and other informati on avail able to | ndependent Counsel
made clear that certain of these receipts did not reflect gifts
or meals for Dean, but apparently applied to a wonan at HUD whom
Sankin was dating. None of these receipts were relied upon in
t he Superseding Indictnent, reflecting | ndependent Counsel's
belief that they did not apply to Dean. |ndependent Counsel
neverthel ess intended to introduce all of these receipts into
evidence, and ultimately did introduce four of them in a nmanner
intended to mslead the jury that the receipts applied to Dean.

C the five receipts froma four-week period at the end of
1986, one of the receipts (Gov. Exh. lip) identified Dean by name
and had been relied upon to support an entry in the Supersedi ng
Indictment. Four of the receipts dated during this period did
not identify Dean by name or position, but in three cases (Gov.
Exhs. IIn, Ilo, and 11r) referred to "Staff Asst."” to the
Secretary of HID, with the fourth (Gov. Exh. 11q) referring to

Schedul'ed To gi ve a Iuncheon speech in Carlisle, Pennsylvani a,
t he follomnng day. Wth regard to Gover nnent Exhibit ilu (I unch
on May 16, 1987 ? Dean' s cal endar indicated that she woul d be at
t he Preakness al | day.

- 74 -



"HUD Asst to Sec.™

Il n 11/ 29/ 86 (Saturday), $24.00, Hunan in Chi nat own,
notation: "D nner/Staff Asst. to Sec. @HUD,
D scussed Mbd Rehab"

I'lo 12/ 19/ 86 (Friday), $140.00, Ad Anglers Inn in
Potomac, notation: "Dinner /Staff Asst. to Sec at
HUD, di scussed new tax effects”

lip 12/ 23/ 86, $300.00, Krupsaw Antiques, for a cup and
saucer, notation: "Bus Gft Deb Dean”

I'lq 12/ 24/ 86, $168. 44, Ceorgetown Leat her Design, for
an unidentified item notation: "Bus Gft HUID
Asst to Sec.”

Ilr 12/ 26/ 86 (Friday), $27.00, J. Paul's in
Washington, notation: "Lunch wStaff Asst. to Sec
of HUD" (w t hdrawn)

CGovernnent Exhibit Ilr was wi thdrawn. But | ndependent
Counsel acknow edged that it intended to lead the jury to believe
that Governnment Exhibits IIn, Ilo, and |l q applied to Dean,
arguing to this court and the Court of Appeals that on their face
these receipts were "arguably related to" or "appeared to" relate
to Dean, and that |ndependent Gounsel had no reason to know that
these receipts did not relate to Dean. Gov. Rule 33, Q(pp. at 13
n. 11; Gov. App. Br. 49; Tr. 8 (Feb. 14, 1994). This statenent
I's incredible when considering the fact that |ndependent Counsel
never asked Sankin whether the receipts related to Dean, even
when docunents appeared to contradi ct the conclusion that they
did. Before the Suprene Court, |ndependent Counsel m sstated
that Ilo and Il1q in fact "referenced [ Dean] by her nane or HUID
title," which they did not.

Further, the notations on the receipts indicate that the

rceipts do not refer to Dean. Anyone with any famliarity with

- 75 -


http://Dean.Gov

governental hierarchy, |ike Sankin, would not have identified an
executive assistant as a staff assistant. Sankin al so woul d not
have referred to Dean by nane in one recei pt, and then by

different titles in other receipts.

In addition, none of the staff assistant entries natched
entries in Dean's calendars. Wth regard to Governnent Exhi bit
|l o, Dean's cal endars showed that she was dining with Slvio
DeBartol oneis on the evening of Decenber 19, 1986; and her own
recei pts, of which | ndependent Counsel also had copies, showed
that she paid a check for $180.00 at The Quards Restaurant on the
eveni ng i n question. Thus, |ndependent Counsel had reason to
believe that I1o did not apply to Dean.

In order for Exhibit Il g to have been "rel ated to" Dean,
Sanki n woul d have had to purchase a $300.00 gift for Dean on
Decenber 23, 1986, identifying her on the receipt as "Deb Dean,"
and the foll ow ng day purchase another gift for Dean for $168. 44,
this time identifying her as "HUD Asst to Sec." Because of the
substantial likelihood that the gift was a Christmas or holiday
present (particularly given the date), for the staff assistant
whom Sankin admtted he was seei ng and whom he had seen on
Novenber 29, 1986, Decenber 19 and 26, 1986, |ndependent Counsel
had reason to believe, again that the receipt did not apply to
Dean. ¢’

I'n an interview, Sankin had tol d | ndependent Counsel
attorneys that he had given Dean birthday and Christmas gifts
every year. He stated that he had given her flowers and bottles
of wne costing "in excess of $50 or $100," and a pi ece of fine
china worth several hundred dollars. Sankin nentioned not hi ng
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| ndependent Counsel coul d have easily resol ved any doubts
concerni ng whet her these receipts applied to Dean by nerely
aski ng Sankin. Sankin provided the names of at |east two wonen
staff assistants from HJUD whom he dat edél, one of which had al so
been a staff assistant and a special assistant to the secretary,
but who had left to beconme a deputy assistant secretary in
Sept enber 1985. Tr. 1779-80, 1788. | ndependent Counsel al so
never asked Sankin whether he ever purchased a cup and saucer for
Dean, whet her he made such a purchase just before Christmas 1986,
or whether he then bought Dean another gift the next day at
Geor get own Leat her Design. | ndependent Counsel certainly had the
ability to determne concl usively whether the receipts in fact
related to Dean. |ndependent Counsel possessed: (1) Dean's
calendars; (2) Dean's receipts and checks; (3) Dean's boyfriend s
cal endars and receipts (R chard G egengack), (4) receipts and
calendars of Silvio DeBartol oneis and other HUD officials; and,
(5) nost inportantly Andrew Sankin. Yet, despite the fact that

| ndependent Counsel had reason to believe that the receipts did

about another expensive giit of the type that woul d have cone
from CGeor get own Leat her that he m ght have given to Dean
contenporaneously with the fine china or at any other tine.
Attachnent 41 at 12-13.

e1In court, Sankin, who did not date Dean, would
acknow edge dating two wonen at HUD, Carter Bell and Janice
Glec. Ina 1991 interview, Carter Bell had told | ndependent
Counsel that she was a staff assistant to the secretary from
Cct ober 1986 until March 1987. Attachnent 43 at 1.

Sankin testified that he renmenbered dating Bell during
basket bal | season (Tr. 1193), which coul d only have been during
t he Cct ober 1986- March 1987 period she was a staff assistant.
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not or rmay not have applied to Dean, and that Sankin coul d have
resol ved any doubts, |ndependent Counsel decided not to even ask
Sanki n about the receipts, but instead introduced the receipts
into evidence in order to mslead the jury that the receipts
related to Dean.®? Such conduct by |ndependent Counsel exhibits a
gross disregard for the truth and its obligations to the Court, to
the Defendant and to the public.

Apart fromthe receipts that |ndependent Counsel used to
lead the jury to believe applied to Dean, |ndependent Counsel
produced i n discovery only one other Sankin receipt involving a
HUD official"- which did not even relate to either of the wonen
Sankin admtted to dating. dven Sankin's acknow edgnent that he
woul d cl ai m busi ness expenses if a few sentences of business were
di scussed when he was out with HUD personnel including the wonen
he dated, Tr. 1189-1193, 1282-3, it is highly unlikely that
Sanki n provi ded | ndependent Counsel with only one receipt other

& On cross-exam nation, Sankin stated that he did not
believe that Ilq ("Asst. to Sec.") or liv ("Asst. Sec. of HUID')
appl i ed to Dean because he woul d not have used such titles to
identify Dean. Despite that testinony, |ndependent Counsel
continued to rely on those receipts inits charts. This is even
ggeater reason to expect that Sankin woul d have di savowed
vernment Exhibits IIn and |10, which referenced a "staff
assi stant" and whi ch | ndependent Counsel had reason to know from
ot her sources did not apply to Dean.

== That receipt, though not legible in the formprovided to

the defense, identified Panel a Pat enaude and i nvol ved a nmeal sone
time in 1986. Attachnent 44. Patenaude had been a staff
assistant to the Secretary for at |east part of 1986. She
testified that she left the position sonetinme in 1986. Tr. 3247.

During cross-exam nation, she stated that she left the position
at the end of 1986. Tr. 3253. Patenaude, however, was not one
of the wonen from HUD whom Sankin dated. Tr. 1282.
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t han those whi ch I ndependent Counsel |f there did exist other
4

recei pts, Independent Counsel violated its discovery obligations
by failing to provide any of themto the defense.

In addition, throughout nost of the period covered by the
Sankin recei pts, Dean was seeing an architect named R chard
A egengack. d egengack kept fairly conpl ete cal endars that often
refl ected his engagenents with Dean. Those cal endars and
A egengack' s recei pts were subpoenaed by | ndependent Counsel in
1991 or 1992 and were never returned. Thus, it is possible that
A egengack' s cal endar entries or receipts contradi cted sone of

the Sankin receipts.” Any evidence that directly contradicted
the Sankin receipts, especially:those that _ naned Lean-- |ay—ftame—or
posi tion, would have been particularly inportant to the defense.
If the defense could have shown that Sankin attributed receipts
to Dean with regard to events at which she was not actually
present, the defense could have used such evidence to call al
recei pts that identified Dean by name or position into question.
Any materials of that nature that existed, however, were never
provided in a Brady disclosure nor in discovery.® If there are
any such material s | ndependent Counsel, should be directed to

produce them

2] As noted, on one occasi on when Sankin's receipts
I ndicated that he entertained Dean (July 18, 1986) Dean's
cal endars showed that she was dining wth G egengack and Noury
Harold (a client of Geigengack's).

() Any evi dence contradicting the receipts that identified
Dean by nane or position would be particularly inportant in |ight
of the Court of Appeals' reliance on the receipts in upholding
the verdict as to Count Two.
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2. I ntroduction of the Receipts at Tri al

At trial, Independent Counsel introduced into evidence
Governnent Exhibit Ilc, a $157.97 receipt for Le Pavillon, dated
Decenber 23, 1985, bearing the notation "Lunch wHJUD Oficials
re: nmod rehab units". Sankin testified that he did not renenber
who was present on the occasion reflected on the receipt. Tr.
1142.

| ndependent Counsel then proceeded to introduce into
evi dence Governnent Exhibit I1d, a $70 receipt for Duke Z ebert's
on January 25, 1986, where the notation indicated that Sankin
di scussed nod rehab with HUD O ficials. Wen the defense
objected to the introduction of the exhibit w thout evidence

tying it to Dean, the court stated:

Al right. WIl, let's see if they can tie it in sone
way. |l hold it open to see if it's tied in.
Tr. 1143-44.

I ndependent Counsel did not then attenpt to question Sankin
about his recollection of the specific facts concerning the
Gover nment Exhi bit 11d, but instead went on to other receipts.
Wen the court asked how nany recei pts were to be introduced,
| ndependent Counsel did not respond directly but indicated that
the examnati on coul d not concl ude that day. |ndependent Counsel
then introduced a | arge group of receipts en nasse, including
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Governnent Exhibits Iln, Ilo, lip, and 11qg, |isted above, and
Gover nment Exhi bit 11v, ©° did not identify Defendant by
nane or position. I|Independent Counsel elicited no testinony
tying the receipts to the Defendant. At the end of the day, al
the recei pts had been admtted into evidence w thout any
testinmony tying the receipts to the Defendant. The jury was
allowed to believe incorrectly that all the receipts applied to
the Defendant, otherw se they woul d not have been admtted by the
court. The defense was not permtted to cross-exam ne Sankin
until the next day, see infra, and thus the introduction of al
the receipts in this manner had a devastating effect. It
establ i shed, again incorrectly, in the mnds of the jurors
overnight that in fact Sankin had been "w ning and di ni ng" the
Def endant even though there was no testinony tying any of the
recei pts to the Defendant.

3. I ndependent Counsel's M srepresentations to the
Courts Concerning the Receipts

The next day, on cross-examnation, defense counsel pressed
Sankin on the accuracy of his receipts, particularly the receipt
relating to the Georgetown Leat her purchase that appeared to be
for Sankin's girlfriend. Wien Sankin coul d not connect the
recei pts to Dean, defense counsel asked Sankin if |ndependent
Counsel had tried to make the connection with himprior to trial.

® Though Governnent Exhibit [lv did not necessarily apply
to the staff assistant Sankin had been seeing in Decenber,
| ndependent Counsel had anpl e reason to know that |lv did not
relate to the Defendant. See Dean Rule 33 Mem at 114-15.
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Tr. 1190. Sankin said no, and, when pressed, said he had warned

I ndependent Counsel after the previous day's testinony that "nmany
of the charge slips were definitely not related to Deborah Dean."
Tr. 1194. Incredibly, |ndependent Counsel failed to advise the
court or defense counsel of the conversation. In fact, it was

cl ear that I|ndependent Counsel never intended to bring this to

the attention of either the court or defense counsel.

There ensued a bench conference where | ndependent Counsel
suggested that Sankin had only told himthat he "had no specific
recol l ection" as to some of the receipts. Tr. 1196. The court
observed that | ndependent Counsel should have notified the
def ense and the court as to Sankin's comment at the start of the
day's proceedings. Tr. 1199. Independent Counsel curiously
remar ked that he had "specifically refused' to reviewthe
docurments with Sankin prior to trial. Tr. 1200. Yet he put them

into evidence to suggest that they related to Dean.

I ndependent Counsel defended his action stating that "[t]he
governnent did not say when [a recei pt] was unnaned, it was Mss
Dean."” Further, |ndependent Counsel clained that it was the
defense's job to object to receipts that did not relate to her
and not his to determne the actual connection between the
recei pts and Dean. Tr. 1202-04.

Wien the issue of the Sankin receipts was raised in the
Defendant's notion for a newtrial before this Court and the
Court of Appeal s, |ndependent Counsel represented that its
attorneys believed that Government Exhibits 11n, |lo, |lp, 11q,
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and liv all related to the Defendant w thout ever having asked
Sankin pretrial about them °” These representations clearly were
fal se since even on the face of the receipts (let alone given

Sankin's testinony on cross-exam nation) there was absolutely no

basis for such a statenent.

Inits brief to the Suprene Court, Independent Counsel again
represented that it believed that all of the receipts pertained
to the Defendant. It would also explicitly represent that two
recei pts introduced into evidence that referred to "staff
assistant” (Gov. Exh. |In, 11o0) and the Georgetown Leat her
recei pt (Gov. Exh. 11q) had in fact "referenced [Dean] by her
name or HUD title." Gov. Opp. Cert. at 14. These
representations were also fal se.

I ndependent Counsel's action show a cal |l ous disregard for
the truth both at the trial and appellate |evels.

C. Andrew Sankin's Harvard Business School Application

1 Backgr ound
Andr ew Sankin was a chil dhood friend of Silvio

DeBartol omeis, who served in the position of Deputy Assistant

& Ini1ts Opposition in the District Court, |ndependent
Counsel stated that each of these receipts "arguably related to
defendant."” Gov. Opp. at 12. It also stated that Government
Exhibit Ilc was the only receipt that "clearly did not relate to
defendant," (id. at 13), and that "on its face coul d not arguably
be tied to defendant." Id. at 13 n.11. In oral argunent,
| ndependent Counsel described Ilc as "the one recelpt that the
governnent was aware did not involve Ms. Dean." Transcript of
Hearing 8 (Feb. 14, 1994). In the Court of Appeals, |ndependent
Counsel stated that these receipts "appeared to" refer to
def endant by nane or position. Gov. App. Br. 49.
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Secretary for Milti-Famly Housing, CGeneral Deputy Assistant
Secretary for Housing, or Acting Assistant Secretary for Housi ng
t hroughout the period of the first four matters invol ved i n GCount
Two (the Necho All en waiver and the nod rehab fundi ngs for
Al ameda Towers, Regent Street, and Foxgl enn). Docunents showed
DeBartol oneis to be involved with the Necho All en wai ver and the

Foxgl enn nod rehab award in a variety of ways."

Sanki n di scussed HUD nmatters with DeBartol oneis but becane
sensitive to the appearance of inpropriety in his doing so. In
August he wote to Berel Altman, the devel oper of the Foxgl enn
project for which Sankin would | ater secure fundi ng, apol ogi zi ng
for the indiscretionin his discussing wth Altman his (Sankin's)
earlier discussion with DeBartol oneis concerning the possible
conversion of vouchers to devel oper contracts. Attachnent 45.

The Foxgl enn project was funded pursuant to a HUJI-Form 185
dated May 22, 1986, signed by Susan Zagane for then-Ceneral
Deputy Assistant Secretary for Housing Silvio DeBartol onei s,
allocating 172 nod rehab units to the Prince George's County
Housi ng Authority. Gov. Exh. 150. DeBartol oneis testified that
he did not sign the fundi ng docunents on that date because he was

not at HUD and may have been out of the country. Tr. 921-22.
Though initially saying that he did not renenber R chard Shel by's

. DeBartol onei s had been involved with the decision of
HUD headquarters not to disapﬁrove the Necho All en waiver request
i n Decenber 1984. See Gov. Exh. 106; Tr. 2631-33. DeBartol oneis
overrul ed an office director's reconmendation with regard to
E;OVIdlng addi tional funding for the Foxglenn project. Dean
hs. 269, 272; Tr. 2477-90.
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tal king to hi mabout Foxglenn, DeBartol omeis | ater acknow edged
that he personally may have visited the Foxglenn project (an
extrenely unusual act for a high-level HUID official) and that
Sankin talked to himabout it.® He said he told Sankin that he
was not the person who woul d make the final funding decisions.
Tr. 932-34.

2. Sankin's Testinmony Was | nconsistent Wth
A p p Il i ¢c at i o n

Sankin testified that he had becone involved w th Shel by
concerni ng the Foxgl enn project because he wanted to limt his
direct involvenent with DeBartol oneis out of concern for the
appearance of inpropriety. Tr. 1118-20. On direct exam nati on,
Sankin indicated that Dean was the only HUD headquarters offici al
wi th whom he di scussed the Foxglenn project. Tr. 1120-21. On
cross-examnation Sankin also testified that he did not discuss
projects directly with DeBartol oneis. Tr. 1260-62.

Yet, in 1988, in an application to Harvard Busi ness
School, ” Sankin responded to a question concerning an et hical
dil emma he had dealt with by making the followi ng statenents
regarding the actions he took with regard to securing the
Foxgl enn nod rehab units. Noting that a childhood friend
(DeBartol oneis) was the HUID official who had authority over the

® Shel by testified that he spoke to DeBartol onei s about
Foxgl enn. Tr. 559. See also Tr. 595-96

" The tmo-paﬁe docunent in the formit was provided to the
defense is attached as Attachnment 46. An enlarged version is
al so attached.
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al l ocation he was seeking, Sankin indicated that, because of that

relationship, it was "a fait acconpli that ny client's request

woul d be approved." (enphasis added)

Sankin then noted that there coul d be an appearance of
inpropriety if his friend signed the docunents authori zing the
al l ocation. He went on to describe actions he took to involve
Dean between hinself and DeBartoloneis in order to avoid the
appearance of inpropriety. In a context where there existed an
i ssue as to whether Dean or DeBartol oneis was responsible for the
fundi ng deci sion, however, there can be no doubt that Sankin's
initial statenent--that because of DeBartol oneis' position, it
was a foregone conclusion that the request woul d be funded--was
patently excul patory of Dean. Howtelling it is that Sankin and
DeBartol oneis conspired to keep the "fait acconpli" secret and

how Sanki n was concerned about the appearance of his rel ationship
with DeBartol oneis not Dean - wi th whom I ndependent Counsel
al  eged Sanki n conspired.

3. Application Was Excul patory Wth Respect To Necho
Al en Waiver And G her Projects

There was al so evidence of DeBartol oneis involvenent in
HJUD s action concerning the Necho All en waiver. See Tr. 2628- 30;
Gov. Ehx. 106. Because the application called into question
Sankin's general testinony that he did not contact DeBartol oneis
regarding any HUD matters, the document was excul patory as to the
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def endant concerni ng Necho Allen, as well as Regent Street and
Al aneda Towers, which were funded before DeBartol oneis |eft

HD 71

Thus, I ndependent Counsel shoul d have provided the
application formto the defense as part of a Brady disclosure.
Sankin had evidently faxed the application to I ndependent Counsel
on May 29, 1992, five days before he testified before the grand
jury. The fact that the document was specifically faxed to
I ndependent Counsel suggests that it received individual
attention.?2 However, follow ng i ssuance of the Superseding
Indictment on July 7, 1992, the | ndependent Counsel not only
failed to provide the docunent in a Brady disclosure, but failed

to include the docunent anong the Sankin materials provided to
the defense as part of the discovery process in the sumrer of
1992.

The application was only turned over to the defense in
Decenber 1992, when | ndependent Counsel turned over approxinately
3700 pages of materials as its prelimnary exhibit production.

DeBartol onei s was al so invol ved with Thomas Broussard,
who was alleged to be a co-conspirator wth Sankin with regard to
Al ameda Towers. I n February 1984, Broussard sent DeBartol oneis a
check for $1,500 for a table at the American Paralysis
Associ ation Dinner, indicating that DeBartol oneis coul d take
whonever he wi shed. Attachnment 47. Wien naking a proffer in an
Interview on Cctober 1, and 2, 1992, DeBartoloneis told
I ndependent Counsel that he had been told by Lance WIlson to help
out Broussard and that Broussard received funding for nany
BéOjeCtS. He al so described a neeting where Broussard told

Bartolonmeis to keep a list of persons for whomhe did favors.
Attachnment 48 at 4.

72 No interviews of Sankin provided to the defense reflect
any di scussion of the application.
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At that tine, the two-page docunent was pl aced as the 510th and
511th (mcrofiche nos. CA164 0951-52; stanpi ng nachi ne nos. 002770-
71) pages of a 562-page group of materials related to the Sanl ey
Arns," a transaction to which the docunent was not rel at ed,
apparently in an attenpt to prevent or del ay di scovery of the
docunent. In further contrast to other docunents in the 562-page
groupi ng, all other docunents bore a stanpi ng nachi ne nunber wth
an "S' prefix presunably indicating that the docunents were part

of a large group of docunents provided by Sankin and stanped upon
recei pt. The application had no simlar narking.

The record strongly suggests that |ndependent Gounsel placed
the application anong vol umnous naterials on the Sanley Ans
transaction to di mnish the chances that the defense woul d di scover
it, nuch as it had done wth the Mtchel |l -WI son nessage sli ps.

The failure to question Sankin about the receipts and

i ntroduci ng theminto evidence wthout any basis for know ng that
vi ol ati on of | ndependent

Counsel 's obligation as 4
they applied to Dean was an egre aieous proescut or o ensure t hat
1

t he evi dence being presented to the jury andtge inplications to be
drawn fromsuch evi dence was true. |ndependent Counsel's
m sconduct

= The mcrofiche nunbers included all nunbers between
CA163 0005 and CA163 0516 (stanplng nmachi ne nos. 002251- 002762)
and various nunbers between CA164 0492 and CA164 1359 (stanping
nmachi ne nos. 002763-002812). The defense's records indicate that
this material was not previously provided.
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i nproperly shifted the burden to Defendant to show that the
recei pts did not apply to her, when Independent Counsel knew they
did not and certainly woul d have been able to determ ne that they
did not by sinply questioning Sankin pretrial about them

| ndependent Counsel purposely refused to do so. As with the
failure to honor its Brady obligations by its handling of

Sanki n's Harvard Busi ness School application, |ndependent Counse
exhibited a gross disregard for the truth. |ndependent Counsel
further conpounded these viol ations by maki ng m srepresentati ons
concerning its conduct and the nature of the evidence (or |ack

t hereof) against the Defendant to this court, the Court of
Appeal s and the Suprene Court.




NDEPENDENT COUNSEL' S ACTI ONS

V. M SCONDUCT AR SI NG FRCOM |
O COUNTS THREE AND FOUR

RELATI NG T

Gounts Three and Four of the Superseding I ndictnent alleged
that the Defendant conspired with Atlanta political consultant
Louis F. Kitchin to defraud the government with respect to HID
actions concerning three matters: (1) a 203-unit nod rehab
allocation to Dade Gounty, Horida, Soringwood/ Qutlerwood, as a
result of a nod rehab sel ection coormttee neeting in early April
1987; (2) a 200-unit nod rehab allocation to Atlanta, Georgi a at
the end of Crctober 1986; " and (3) an application for nortgage
i nsurance for the Wodcrest Retirement Center in early 1987.7
The Court of Appeal s uphel d the conviction on both Counts.

A brief summary of the evidence on the Counts is given wth
sone attention to the Court of Appeals opinion, in order to
eval uate the strength of the government's case and the effect
m sconduct pl ayed on these convi cti ons.

A The 200-unit allocation to Atlanta at the end of
Cctober 1986 occurred at a tine when def endant hardly knew
Kitchin and well before the $4, 000 check.

5 Wth regard to the Wodcrest Retirenent Center, which
i nvol ved actions taken by Dean around the tine of the $4, 000
check, the Gourt of Appeal s was si anR/ mstaken when it said the
proj ect involved nod rehab fundi ng of a proj ect-sgecm‘l C nature
whi ch involved a violation of 24 CF. R § 882. 503-882.504. 55
F.3d at 657. The request for nortgage insurance was by its
nature project-specific. This mstake by the Court of Appeal s
and 1ts reltance on the possible CFR viol ation as affecting
crimnality certainly is a factor to be considered in eval uati ng
the overall strength of the evidence and the effect m sconduct
pl ayed in the conviction.
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A. BACKGROUND
In April 1987, HUD allocated funds to the
Spri ngwood/ Cut | erwood projects. The funding for the

Spri ngwood/ Qut | erwood projects occurred near to the tine (April
29, 1987) Kitchin gave Dean a check for $4,000. Kitchin had

mar ked "1 oan" on the check.

Wth regard to the Springwood/ Qutl erwood project, the Court
of Appeals relied principally on the handwitten list created by
Defendant in early April 1987, noting: "Next to Metro Dade is
the notation 'letter' and the figure '203,' broken down as '153--
1BR, 48--BR 2--(BR'" After citing HUD regul ati ons agai nst
proj ect-specific awards, the Court observed that "Dean's
handwitten note recording precisely the nunber of units for
which Kitchin's client wanted fundi ng suggests that she and
Kitchin conspired to violate these provisions." 55 F.3d at 656.
The Court of Appeals apparently was not aware or failed to take
into account that Dade County had itself requested that precise

nunber of units and configuration for the project by letter dated
February 13, 1987 ("Dade County Letter"), which was the "letter"
referred to in Dean's handwitten note. The fact that Dade

County itself specified the nunber of units and the configuration
undercuts the significance of the handwitten list, As a result,
the list should not serve as a basis for the court's finding that

a conspiracy existed

Further, testinony and evidence further refutes the

exi stence of a conspiracy. Dean testified that Thomas T. Denery,
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Assistant Secretary for Housing was responsi ble for the funding
when he brought the matter to her attention in April 1987 and
told her that Kitchin was behind the project. Dean al so
testified that she advised Secretary Pierce of her relationship
with Kitchin (decorating his planned apartnent), and that the
Secretary had told her to abstain during the neeting. Tr. 2572-
78. It was undisputed that Denery is the person who spoke on
behal f of the project. HUD General Counsel J. Mchael Dorsey
testified that Denery even argued on behal f of the allocation
when Dorsey raised a concern about it. Tr. 3176-77.

In addition, the Dade County Letter, which was introduced
I nto evidence by the Independent Counsel as overnnent Exhi bit
198, was fromDenery's files. “® Attachnent 49. The letter, a

request for 203 units, bore the word "Funded,"” in Denery's

handwiting, and al so bore the words "Lou + file" near the top.

A ven the evidence presented above and Dean's testinony that
it was Denery who had reconmended the funding, Demery's
credibility was crucial to the I ndependent Counsel's case
concerning the Springwood/ Cutlerwood funding. It is in this
context that the follow ng areas of prosecutorial m sconduct

descri bed bel ow occurred.

° Wien the Letter was produced as one of | ndependent
Counsel *'s exhibits on the initial indictnent, (Govt. Exh. 518),
the docurment bore the mcrofiche prefix CA119, a prefix that
appeared on docunents fromDenery' s files.
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B. Denery's Testinony and | ndependent Counsel's
RePresentations That | ndependent Counsel D d Not
Bel i eve Denery's Repeated Denials That He Had Ever Lied
t 0 C o n g r e S S

1. Testi nony of Denery
| ndependent Counsel closed its case with the redirect
exam nation of Denery. Denery testified that while he had spoken
on behal f of the 203-unit request from Dade County at the
sel ection commttee meeting in April 1987, it was Dean who had
initially brought the request to his attention.

| ndependent Counsel had consi derabl e reason to believe that
Denery's testimony was fal se. The proposal of the devel oper
represented by Kitchin had been submtted to the Dade County
housi ng authority at 10:00 a.m on January 27, 1987. Attachment

50. On January 28, 1987, Kitchin's office called Denmery asking
if Kitchin could meet with Denery the foll ow ng day. Attachment

51. Denery's calendar indicated that the neeting, described as a

"courtesy call," took place on January 29, 1987.°7 Attachnent

52. In addition, Kitchin, who testified that he had tal ked to
Dean about the request, also testified that he woul d have tal ked
to onever/was in Denery's position (Assistant Secretary for
Housi fl) about the matter. Tr. 1437-38.

It was clear that at sone point during 1987, Demery was
assisting Kitchin with regard to a variety of HID matters
i ncl udi ng nod rehab al | ocati ons:

Kitchin also net with Dean as a courtesy call that sane
day.
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(1) Demery had nmatched Kitchin's nanme with a 52-unit
Mobil e, Al abama nod rehab allocation selected in
November 1987, Attachnent 53;

(2) Demery had matched Kitchin's nane with two nod rehab
requests pending in Novenber 1987. Attachnent 54;

(3) Kitchin, listed as "Lou,”™ wth his office tel ephone
nunber, was on Denery's wallet -sized |isting of
frequently called nunbers, along with others who had
benefited from Denery's decisions on nod rehab and

other HUD prograns. Attachnent 55; and

(4) Denery testified that he had funded nod rehab requests
for Kitchin whose support he had sought in an effort to
be appoi nted Secretary of HUD. Tr. 1911-12.

There was al so consi derabl e evidence that Denmery had
i mproperly assisted Kitchin with regard to certain Title X | oans,
including a loan on a project called Cunberland II. For exanple,
in August 1988, a HUD Inspector General's Hotline conpl aint
all eged that it was common know edge that Denery accepted

gratuities and specifically nmentioned Kitchin's nane. ®

| ndependent Counsel never brought to Demery's attention
Kitchin's testinony that he would have tal ked to Denery about the
request or the documentary evidence that Kitchin had net with

® As discussed in Section B infra, |ndependent Counsel
failed to produce in discovery or as Gglio materials relating to
the investigations of these matters ané redacted Kitchin's name
or entire entries related to Kitchin frommaterials produced in
discovery as Gglio material on Denery.
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Cenery on January 29, 1987, the day after the Spri ngwood/
Cut | erwood proposal was submtted to Dade County."

In any case, since Denery's testinony woul d have been
entirely inconsistent wth Dean's -- which incidentially was al so
supported by Dorsey's testinony that Demery spoke on behal f of
t he request, |ndependent Counsel had reason to question Demery's

credibility.

Denery's credibility was far from uni npeachabl e.

| ndependent Counsel indicted Denmery for two counts of perjury
bef ore Congress with regard to two statenents -- his denials
before two Congressional subcommttees that he knew that Philip
Wnn ("Wnn")and Philip Abrans were involved in the nod rehab
program 2 Denery eventual ly pled guilty. However, his plea
agreenment did not include a perjury charge, because, in al

l'i kel i hood, | ndependent Counsel did not want Denery subjected to
i npeachment based on such a charge. Denmery admtted, however,
during an interview w th | ndependent Counsel and FBlI agents that
his statenents underlying the charges were fal se and that nany
other statements to Congress were false as wel|. Attachnent 56. 8!

» This is reflected by the fact that, during his cross-
examnation, Denery stated that he did not neet Kitchin until the
Spring of 1987. Tr. 1925-26.

» Denery had nade nunerous fal se statenments to Congress
in three hearings before two Congressi onal Subcommttees in 1989
and 1990. | ndependent Counsel had sufficient evidence to
establish that Denery commtted perjury in addition to those for
whi ch he was i ndi ct ed.

a In an interview on June 11, 1993, Denery had made cl ear
that, based on a conversation he had with Wnn in Septenber 1987,
he knew that Wnn was invol ved with the nod rehab program when he

- 95 -




Nevert hel ess, during cross-examnation, Denery repeatedly
and unequi vocal |y deni ed having ever lied to Congress. Tr. 1915-
19. The failure to provide as Brady and Gglio naterial Denery's
interview inpeded the defense's ability to properly cross-exam ne
Denery based on the adm ssions contained in that interview

Def ense counsel further questioned Denery as to whether he
had |ied when he testified before Congress concerning neetings
with former HUD enpl oyees, and neetings w th consultants and
devel opers. Cenery insisted that all of his answers before
Congress were true. Tr. 1920-35. Denery's responses to Congress
concerning each of these natters had, in fact, been fal se.

It is clear fromthese facts that Denery testified fal sely
when he repeatedly denied having |ied to Congress. Neverthel ess,
| ndependent Counsel did nothing to correct Denery's testinony
that he had never lied to Congress or to bring to the attention
of the court or the defense that the testinony was fal se.
Instead, on redirect, I|ndependent Counsel closed its case-in-
chief by eliciting Denmery's nost crucial (yet false) testinony--
that Dean had brought the Dade County request to his attention.

(Derery) nade deci si ons concerning the allocation of nod rehab
units to Richland, Washington, and Victoria, Texas. In the
interview, Denery al so stated that Abrans had contacted hi m about
a nod rehab request for the Col orado Housi ng Fi nance Agency.
Denery al so explained the circunstances involving the free use of
Wnn's condoni niumand the creation of the fal se receipt for that
use. He also explained that when he testified before Congress he
falselg deni ed that he knew that Wnn and Abrans were involved in
HUC- subsi di zed projects to defl ect the questioning away fromthe
di scussi on of the condom ni umWnn had all oned himto use w t hout
charge. Attachnent 56 at 3-8.
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Tr. 1936- 40.

Having had the information it did about Denmery's perjury
bef ore Congress and the admssions in his interview |ndependent
Counsel was clearly under an obligation to correct that testinony
and advi se both the court and defense counsel as to its falsity.

| ndependent Counsel, however, let the testinony stand -- utterly
failing inits obligation to the court, Defendant and the

publ i c. ®

The court rejected out of hand | ndependent Counsel's
contentions at the hearing on the prior notion, on February 14,
1994, finding that Denmery had not testified truthfully and that
| ndependent Counsel nust have been aware of that fact."

E I ndependent Counsel al so clained that Denery's
testinony "was |largely corroborated by other testinmony as well,
i ncluding testinony by defendant's own witness, M. Dorsey."
Hearing Tr. 14 §February 14, 1994). Yet, with regard to the
cruci al piece of testinmony with which | ndependent Counsel chose
to close its case -- that Dean had called the Dade County funding
request to Denery's attention--Independent Counsel's clai mwas
mani festly false. No witness corroborated that testinony.
| ndeed, Kitchin's testinony, supported by documents show ng that
Kitchin net with Denery two days after the Springwood and
Qut | erwood proposal s were submtted to Dade County housi ng
authority directly contradicted Denery's testinony that it was
Dean who had brought the Dade County request to his attention
Further, Dorsey testified that Denery had argued on behal f of the
Dade County request and that he (Dorsey) did not renenber Dean
sayi ng anything about it. Tr. 3176-77. It is obvious, therefore,
tpat Denery went out of his way to speak out for Kitchin's
client.

8 I ndependent Counsel's cavalier attitude about its
obligation regarding this natter is evidenced further by the
position it took before the Court of Appeals and the Suprene
Court. Wien this nmatter was raised in the Court of Appeals,
| ndependent Counsel stated that the charge "that the governnent
had reason to believe that Thonmas Denery ... had testified
falsely" "is not true, as the %overnnent denonstrated at | ength
bel ow. " Cov. App. Br. 51 n. 23. |Independent Counsel went on to
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I ndependent Counsel further violated its obligations to the
Court with respect to Denery's sentencing. Denery's plea
agreenent provided for a mninumsentence of 12 nonths, unless
t he I ndependent Counsel sought a downward departure for
substanti al assistance. On February 27, 1996, | ndependent

Counsel filed a notion seeking such a downward depart ure.

The notion noted that pursuant to the plea agreenent Denery
had "agreed to cooperate conpletely, candidly, and truthfully

and that this cooperation included "testifying conpletely
and truthfully before any federal grand jury, or in any trial

proceedi ng." | ndependent Counsel stated that Denery had

"testified before the grand jury and for the government inits
successful prosecution of Deborah Gore Dean." |ndependent
Counsel then requested that the court, the Honorable Stanley S

Harris, consider a downward departure.

Nowhere in the seven-paragraph notion did | ndependent
Counsel informJudge Harris that this court had, at the February
14, 1994 hearing, found that Denery had not testified truthfully
and that |ndependent Counsel nust have been aware of that fact.

arque tha € governnment had not soug 0 concea a mery
had been charged with perjury. Watever the nerit of that
argunent, however, the representation that it was not true that

| ndependent Counsel had reason to believe that Thonas Denery had
testified falsely was patently untrue -- since Denery had
admtted he had l'ied during the FBI interview after his plea.

Inits brief to the Suprenme Court, |ndependent Counsel
maintained that it was "apparent fromthe record" that "the
question as to which petitioner now clains that Denery perj ured
hi nsel f was anbi guous. " . Cert. at 13. In this instance,

I ndependent Counsel msled the Court to believe that there was
only one question that Dean cl ai med Denmery answered fal sely.
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Judge Harris, relying on the representations in |ndependent
Counsel 's notion, granted a downward departure and sentenced

Denery to two year's probation.

C | ndependent Counsel's Failure to Make Brady D scl osures
of, and Wt hhol ding fromD scovery Material s Concer ni ng
I nvestigations of Actions Denery Took to Benefit
Kitchin and the Redaction of Kitchin's Nanme or the
Elimnation of Entries Relating to Kitchin From
Materi al Produced During D scovery or as Gglio on
Cenery; The Failure to Produce as Jencks Material on
Kitchin or Jack Jennings the HUD Interview the HJUD
I nspector General Conducted During the Investigation of
Denery's Mani pul ati on of the Section 8 Certificate
Progr anm

Because Denery supported and spoke on behal f of Kitchin's
Spri ngwood/ Qut | erwood project allocation at the April 7, 1987 nod
rehab sel ection coomttee neeting, information show ng a
rel ati onshi p between Kitchin and Denery woul d be rel evant
i npeachnent naterial on both, particularly if there was a
suggestion that Denery did anything inproper for Kitchin. There
were a variety of materials of such nature. But with regard to
nost such naterials, |Independent Counsel either failed to produce
the rel evant docunents as discovery or as Brady or Gglio
material or redacted the relevant informati on fromthe docunents
produced. | ndependent Counsel also failed to provide as Jencks
material an interview in which Kitchin apparently gave fal se
informati on concerning his contacts with Denery's office.

1. The I nvestigation of the Qunberland Il Title X
Loan

HUD Audit Case No. 90-TS-129-0014 (Apr. 30, 1990) questi oned
the propriety of a Title X 1oan for a project called Qunberl and

- 99 -



Il in Houston, Texas, concluding that "it appeared that HJD
approved the project because of an intent to favor the owner's

i nterest over those of HID." Attachnent 57, at 23. The audit
identified the nortgagor as Caltex, Ltd., of which Marc D. Kovens
was the general partner. Audit No. 90TS-129-0014 at iii-iv, 17-25
Attachment 57. Kitchin, who net with Denmery concerning the
project on May 16, 1988, was a consultant on the project. The

matter woul d al so be the subject of a suit, Caltex, Ltd. v.

Thomas D Mbore, as Substitute Trustee, and the Departnent of

Housi ng and W ban Devel opnent, in which Demery provided an
affidavit and was deposed. See Denery Jencks, TC-10, TC-14.
| ndependent Counsel never provided a copy of this audit or

Denery's affidavit to the defense.

A two- page docunent provided during di scovery bearing
m crof i che nunbers FAD8 0005-06 referenced a joi nt HJUD | nspect or

CGeneral /F.B. 1. investigation concerning the Title X loan for
Qunberland Il (Case No. FHC-5857). Kitchin's nane was redact ed
fromentries related to the Qunberland Il investigation.

Attachnent 9."

Nei t her the docurent just identified nor any other naterial
related to the investigation of the Qunberland Il Title X | oan
were provided to the defense as G glio material on Kitchin, who
testified on Septenber 28, 1993.

84 As discussed, supra, Part Il A2.C in investigations
of three other Title X loans are referenced on the docurment, wth
Mauri ce Barksdal e' s nane redact ed.

- 100 -




The two- page docunent described above was provided as Aglio
material on Denery, who testified on Septenber 30, 1993,
(Attachnent 13), but the reference to the Cunberland I

I nvestigation was entirely elimnated.

Thus, these docunents were of no use to the defense in cross

exam nation of Kitchin or Denery.

2. The Investigation of the H dden Wods Title X Loan
HUD Audit Case No. 90-TS-129-0013 (Apr. 27, 1990) questi oned
the propriety of a Title X loan for a project called H dden Wods

in Menphis, Tennessee, on which Kitchin was a consultant. The
audit concluded that the |oan clearly should not have been
approved and that there were indications of consultant influence
with HID s decision. Kitchin, who had contacts with HJID
Headquarters personnel concerning the project, shared in a fee of
$73,350. The audit found that $43,350 of the consultant fee was
wongly treated as a financing fee, causing the nortgage to be
excessive. Audit No. 90-TS-129-0013 at i, iii, 7, Appendix C6
(Attachnent 64). |ndependent Counsel never provided a copy of
this audit to the defense.

I ndependent Counsel did provide to the defense an F.B.I|.
nmenor andum dated Cctober 1, 1991, discussing certain matters
relating to the consulting fees and indicating that the U S
Attorney was declining prosecution on the matter. Attachnent
58.8° This docunent, however, did not reference Kitchin's

85 The defense's records do not nmake clear when this
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contacts with HUD Headquarters personnel.

3. The Hotline Conpl aint Record

O August 30, 1988, the HUD Inspector CGeneral's (fice
recei ved a Hotline Conplaint concerning Denery. The Hotline

Conpl ai nt Record contai ned the conplainant's statenent that "it
I's becom ng coomon know edge that the Assistant Secretary for
Housi ng accepts gratuities.” Attachnment 59. The one- page
docunent al so contained a reference to Kitchin.

| ndependent Counsel did not provide the record to the
def ense during discovery or as dglio on Kitchin. Independent
Counsel did provide the record as Gglio on Denery. But, at that
tinme, the 15 to 20 lines of the record follow ng the statenent
that Denmery accepted gratuities were redacted. An extrenely
cl ose exam nati on of the docunment recently reveal ed that
Kitchin's name was part of the redacted naterial

No naterial was provided to the defense concerning the

i nvestigation of this conplaint.

Because of redactions by |Independent Counsel, the
i nffornmation could not be used by the defense for cross-

exam nation of either Kitchin or Denery.

ocument was_pr ovi dead. nay have been provi ded as gl o
nmateri al on t chi n.
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4. The Interview of Kitchin or Jack Jennings During
the Investigation of Denery's Manipul ation of the
Section 8 Certificate Program

As part of the HUD Inspector CGeneral's Investigation of HUID
Headquarters Reserve Fund FY 88/89 Section 8 Certificate Program
HM 01- 1064, a representative of the HUD I nspector Ceneral's
CGfice interviewed Kitchin on Novenber 1, 1989 concerning his
contact wwth HUD officials. Governnment w tness Jack Jenni ngs
al so provided information during the interview Both were placed
under oath. HMOL-1064 at 431-32, Attachnent 60.

During the interview, Kitchin stated the follow ng regardi ng
his efforts to secure Section 8 Project Based Assistance for the

devel oper he represented (as recorded by the interviewer):

KI TCH N may have contacted soneone in HUID Headquarters,
Washi ngton, D.C., but could not recall contacting
anyone in HUD Headquarters regardi ng [ East Poi nt
Housi ng Authority]. If Kitchin did contact anyone in
HUD Headquarters, he would have just called the
aﬁproprl ate HUD of fi ce and spoke to who ever answered
the tel ephone. Kitchin did not contact any one

Bar_tl cul ar person in HUD Headquarters on a regul ar
asi s.

HVOL- 1064 at 431, Attachnent 60.

Yet, in addition to his contacts with Demery, Kitchin was in
frequent contact with Denery's Executive Assistant, Christine
Aiver, with whomKitchin would acknow edge that he had a
personal relationship. Tr. 1455-56. Aiver had a large role in
steering Project-Based Assistance to particul ar areas.

At t achnent 60.
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Since the interview report apparently showed Kitchin and
Jennings to be giving false infornati on under oath in order to
avoid revealing their contacts with Denery's office, it would
have provi ded significant inpeachnent material on both Kitchin
and Jennings. In any event, it should have been provided as
Jencks nmaterial on both wi tnesses. The interviewreport,

however, was not provided to the defense at all.

C Statenments Before Metro Dade Housing Authority

Anong the nmatters previously brought to the court's
attention was that during the rebuttal portion of |ndependent
Counsel " s cl osing argurent, the prosecutor stated that the Dade
County all ocati on was nmade before the Metro Dade housi ng
authority had even nade a request for the units and that defense
witness J. Mchael Dorsey had stated the Defendant had spoken on
behal f of that request at the selection conmttee neeting. Both
statenents were patently false. See Dean Rule 33 Mem at 187-
91, (ov. Rule 33 Reply at 44-47; Dean Rule 33 Reply at 13-15.

The statenent regarding the absence of a Dade County request
was a particularly inproper one, which was nade i n support of the
t herme, previously discussed, that consultant influence had
i npeded the ability of Dade County to pronote the invol venent of
bl ack devel opers. The prosecutor stated:

In her own handwiting she had the bedroon

configurations and the nunber of bedroons, and then it

says "letter.["] They are funding 203 units to Metro-

Dade before Metro-Dade even asks for them| ]) I's that

the way the program was supposed to operate? |s that
the way it's supposed to run?

- 104 -




Tr. 3514-15.

Both of these fal se characterizations of the record are part
of the cumul ati ve m sconduct that the court should consider in
this case.



VI. CONCLUSI ON
The Defendant is clearly entitled to a dismssal of the

Super sedi ng I ndi ctmrent based on the pattern of prosecutori al
abuses detail ed at | ength above whi ch when coupled with those
previously identified for the court, appear to be unprecedent ed.
In this case, prosecutorial msconduct was pronounced, persi stent
and i nvol ved nunerous and serious violations of generally
recogni zed standards of prosecutorial behavior. These actions

i ncl uded knowi ngly eliciting and presenting testinmony with reason
to believe it was false, failing to correct testinony it knew was
false, intentionally disregarding disclosure obligations under
Brady and G glio even in the face of a specific court order, and
m srepresenting these actions and evi dence to the court.

Furt her, |ndependent Counsel introduced irrelevant and i nproper
bias into the record in order to obtain a conviction. By these
actions, |ndependent Counsel denonstrated a gross disregard of
the truth and its obligations to the court, the Defendant, and
the public and an intention to interfere with or inpede the
Defendant's ability to nmount a defense. The m sconduct was not
isolated to a single count or a single witness, but rather was
pervasi ve and perneated virtual ly every aspect of Defendant's
trial, thereby denying Dean a fair trial on all Counts. The only
remedy for such prosecutorial abuse is a dismssal of the

Superseding Indictnent. In the event that the court finds that
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abuses do not warrant a dismssal of the Superseding Indictnent,

Ms. Dean is entitled to a newtrial.

Respectful |y submtted,

Joseph J. Aronica, Esq.
Attorney for Defendant
D.C. Bar No. 446139

Dechert Price & Rhoads
1500 K Street, NW
Washi ngton, D.C. 20005
(202) 626- 3354

Dat ed: February 4, 1997
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