JAMES P. SCANLAN
2638 39th Street, N.W.
Washington, D.C. 20007
(202) 337-3927

Decenber 5, 1995

Larry D. Thonpson, Esq. CONFI DENTI AL
I ndependent Counsel

O fice of I ndependent Counsel

444 North Capitol Street

Suite 519

Washi ngton, D.C. 20001

Re: M sconduct by Attorneys of the Ofice of |Independent
Counsel in United States of Anerica v. Deborah Gore
Dean, Crimnal No. 92-181-TFH (D.D.C.)

Dear M. Thonpson:

This letter concerns three matters. First, enclosed you
will find four additional addenda to various Narrative Appendi xes
to the materials on prosecutorial msconduct | provided you on
Sept enber 18, 1995. A second Addendumto the Cain Narrative
Appendi x di scusses additional information regarding the roles of
I ndependent Counsel Arlin M Adanms and Deputy | ndependent Counse
Bruce C. Swartz in the details of the case, including the initial
deci sion to call Supervisory Special Agent Alvin R Cain, Jr. to
contradi ct Deborah Gore Dean's testinony about calling himin
April 1989. In particular, it discusses Associ ate |ndependent
Counsel Robert E. O Neill's statenent to the court that he had
nmet with Adans and others to discuss the case on the day
preceding the calling of Cain to the stand.

A second Addendumto the Park Towers Narrative Appendi x
di scusses the fact that Swartz and O Neill were together involved
in the interviews of Richard Shel by on May 18, 1992 (where Shel by
for the second tine stated that Eli M Feinberg was aware of John
Mtchell's involvenent with Park Towers); the tel ephonic
i nterview of Feinberg on May 18, 1992 (where Feinberg stated that
he was not aware of Mtchell's involvenment with Park Towers); the
May 19, 1992 re-interview of Shelby (where Shelby firmy stated
agai n that Feinberg was indeed aware of Mtchell's invol venent
with Park Towers and provided details of Feinberg's role in
setting Mtchell's fee); the May 19, 1992 re-intervi ew of
Shel by' s enpl oyer, C arence Janes (where, contrary to his earlier
statenent, Janmes acknow edged that he did know that Mtchell was
involved with Park Towers). This Addendum al so di scusses certain
information relevant to whether O Neill msrepresented his
intentions to the court when, on the day before Shel by testified,
O Neill responded to the court's inquiry regarding the follow ng



day's witnesses with a description of witnesses that did not
enconpass Shel by.

A third Addendumto the Barksdal e Narrative Appendi X
di scusses O Neill's efforts to cause Dean to accuse Maurice C
Barksdal e of Iying with regard to testinony that O Neill had
reason to believe was al nost certainly false. An Addendumto the
Sankin Narrative Appendi x di scusses the fact that O Neill failed

to correct Andrew C. Sankin's statenent, known by O Neill to be
false, that Dean had asked himto contribute to F.O O D. for
Africa. It also provides a docunment show ng that Sankin had made

his contribution in response to a request froma devel oper naned
| srael Roi snman.

Second, if you have read the copies |I provided you of ny
Novenber 30, 1994 letters to John C. Keeney, Acting Assistant
Attorney General for the Crimnal Division of the Departnent of
Justice, and The Honorable Charles R WIlson, United States
Attorney for the Mddle District of Florida, you know that | have
now brought to the attention of the superiors of Bruce Swartz and
Robert O Neill within the Departnment of Justice the sane nmatters
| brought to your attention in Septenber. | suggested to M.
Keeney and M. WIlson that the actions of Bruce Swartz and Robert
O Neill while serving as Deputy |Independent Counsel and Associ ate
I ndependent Counsel raise issues as to their fitness to serve as
attorneys representing the United States Governnent.

Further, as | noted in ny letter to M. Keeney, follow ng
its coming to ny attention that the District of Colunbia Bar had
initiated on its own an investigation into the actions of

attorneys in the Ofice of |Independent Counsel, | al so provided
copies of the materials | had provided you to the District of
Colunbia Bar. | did that on October 31, 1995. | al so provided

the District of Colunbia Bar copies of ny correspondence with the
Departnment of Justice and the White House Counsel, as well as ny
Septenber 18, 1995 letter to you. | advised Bar Counsel Leonard
H. Becker that | then intended shortly to suppl enent the
materials | had provided you and to address with you the inaction
of the Ofice of |Independent Counsel in light of the information
brought to its attention in the materials | provided.

indicated that | would bring the sanme matters to the attention of
the District of Colunbia Bar when | raised themw th you.
Accordingly, | amproviding a copy of this letter and the

encl osed materials to M. Becker.

Third, it has now been el even weeks since |I provided you the
materials on prosecutorial m sconduct in the Dean case, and |
have not yet heard fromyou regarding any nmatter raised in those
materials. Mre inportant, | have not heard that the Ofice of
I ndependent Counsel (O C) has taken any action to bring to the
attention of the courts and the defense that certain evidence
presented in the case was fal se and that certain representations
A C attorneys inpliedly or explicitly made to the courts were
also false. Thus, | think it is appropriate at this tine to
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express certain views regardi ng your obligations in this matter
and the inplications of any failure to discharge those
obl i gati ons.

As | discuss under the headi ngs several paragraphs bel ow,
with regard to a nunber of matters, the materials | provided
ei ther denonstrate beyond any doubt, or leave little roomfor
doubt, that O C attorneys presented evi dence ai ned at |eading the
jury and the court to believe things O C attorneys knew or
believed to be false, and that those attorneys al so nade inplied
or explicit representations to the courts that they knew to be
false. Wth regard to sonme natters, at a mninum the materials
present a clear basis for believing it highly likely that OC
attorneys relied on governnent w tnesses while believing that the
Wi t nesses' testinony was probably or certainly false. As to the
matters where there are doubts as to what the full truth nmay be,
the circunstances suggest that the O C could readily have
determ ned what the full truth is during the course of the |ast
el even weeks through interviews of individuals available to the
OC. Oher matters of a simlar nature can also be found within
the material s.

I have suggested in various places that certain actions of
O C attorneys may constitute a conspiracy to obstruct justice,
and | do not think that you will doubt that able prosecutors
could find arguable crinmes in the actions of O C attorneys
recorded in the materials while denonstrating much | ess
i magi nation than O C attorneys showed in pursuing the various
conspiracy clainms in the Dean case. |In any event, however,
whet her the O C attorneys previously handling the case engaged in
crimnal conduct, or solely in noncrimnal unethical conduct, |
suggest that failure of the successors to those attorneys to
appropriately address that conduct inplicates the successor
attorneys in the conduct, and does so regardl ess of the
noti vations of the successor attorneys. Wth regard to
docunmentary or testinonial evidence known or believed by OC
attorneys to be false, as well as false representations to the
court, continued reliance on that evidence and those
representations is effectively the re-presenting of the evidence
and the restatenent of the representations.

| realize that the materials | provided you are of sone
conplexity. Apart fromthe tine required to review the
materials, sonme anmount of time would be required for deliberation
and investigation of certain matters. Nevertheless, to at al
delay either in determning the truth or in bringing the truth to
the attention of the court and the defense, with the intention of
deriving sone benefit fromthe delay, is not materially different
fromthe underlying acts of m sconduct that created a fal se
record. It is understandable that, at tinmes when the defendant
is considering a petition for certiorari or the Suprene Court is
consi dering such a petition, as well as when forner O C attorneys
are responding to an ethics investigation, the OC mght prefer
not having to acknow edge that, in its ow view, portions of the
trial record were false and actions of its attorneys in creating
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that record were unethical or crimnal. | trust, however, that
you appreciate that such a consideration is not a legitimte
basis for delay. |If anything, the possibility that it m ght

| ater be believed that the O C del ayed i n addressing these
matters in order to derive sone benefit fromthat delay ought to
provi de additional incentive for addressing these matters with

t he ut nost expedition.

Further, upon your conming to believe that a certain item of
evi dence presented to the court was false, it would be
i nappropriate to significantly delay advising the court or the
defense of that fact because of a preference for addressing al
matters at one tinme. Rather, upon your comng to believe that
there exists one itemof false evidence in the record, your
obligation is imediately to informthe court and the defense of
that fact, advising the court and the defense of your intentions
regardi ng other matters not yet fully investigated.

You should also be mndful that it is not the role of the
prosecutor to determ ne whether any item of fal se evidence may
have affected the outcome and then to bring only those itens to
the court's attention that the prosecutor determ nes may have
affected the outconme. It is the prosecutor's responsibility to
bring to the court's attention all instances of the government's
use of false evidence, and then to make to the court such
argunents as the facts may warrant as to whether the evidence
af fected the outcone.

Under the eight headings below, | discuss certain matters as
to which there is no roomfor doubt regarding the nature of the
O C s conduct or as to which any doubts ought to be readily
resol ved through interviews of individuals available to the OC.

1. The Testinony of Supervisory Special Agent Alvin R Cain,
Jr.

The Cain Narrative Appendi x should have left you with little
doubt that Cain testified falsely and that O C attorneys knew
shortly after Dean filed her notion (if they did not know it
earlier) that Dean had called Cain and had | earned from hi mthat
the Nunn-to-Mtchell check was maintained in a HUD field office.

More likely, however, O C attorneys knew that Cain's testinony
was false at the tine it was elicited in court. Further,
docunented actions of O C attorneys with regard to other efforts
to rely on testinony they believed was fal se and otherwi se to
lead the jury to believe things that O C attorneys knew or
believed to be fal se suggests that it is entirely possible that
Cain testified fal sely because one or nore O C attorneys either
asked himto testify that he did not remenber the call or
ot herwi se approached himin a manner to cause himto indicate
that he would testify that he did not renenber the call,
regardl ess of whether he did remenber the call
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It is possible that this matter could be wholly resol ved
sinply through your calling Cain into your office and, anong
ot her things, asking himto detail his discussions with OC
attorneys concerning the call both before and after the filing of
Dean's notion for a newtrial. The fact that Cain was not
pressed about the information provided with Dean's notion--if in
fact he was not pressed--would be conpelling evidence that O C
attorneys believed that an interview of Cain would |ead to the
di scovery that Cain had testified falsely and woul d be only
slightly I ess conpelling evidence that O C attorneys knew t hat
Cain's testinmony was fal se when Associ ate | ndependent Counsel
Robert E. O Neill elicited that testinony in court. You now have
had el even weeks to conduct such an interview of Cain.

2. The Testinony of Eli M Feinberg

The Park Towers Narrative Appendi x should have left you with
little doubt that when Associ ate | ndependent Counsel Paula A
Sweeney elicited Eli M Feinberg's sworn testinony that he was
not aware of John Mtchell's involvement with Park Towers, and
when Associ ate | ndependent Counsel Robert E. O Neill enphasized
that testinony in closing argunent and repeatedly stressed that
it was not contradi cted, Sweeney and O Neill, not only believed
wi th absolute certainty that its imuni zed wi tness Richard Shel by
woul d have contradi cted that testinony, but believed with close
to absolute certainty that Feinberg' s testinony was in fact
false. It seens also not open to dispute that, assumng that O C
attorneys never confronted Feinberg with Shel by's statenents that
Fei nberg was aware of Mtchell's involvenent, the failure to
confront Feinberg was notivated by a concern that confronting
Fei nberg woul d cause himto testify truthfully in a manner that
woul d be | ess supportive of the OC s case than the fal se
testinony O C attorneys believed Feinberg would give.

Any possibility that prior to his testinony Fei nberg was
confronted with Shel by's statenents and gave O C attorneys a
reasonabl e basis for believing that, notw thstandi ng Shel by's
statenents, he (Feinberg) had not been told of Mtchell's
i nvol vemrent with Park Towers could be readily resolved through a
call to Feinberg. You now have had el even weeks to make such an
inquiry.

| have already noted nore generally that the governnent's
obligation to advise the court of situations where its attorneys
presented evidence they believed to be fal se does not turn on
whet her the governnment believes that the testinony m ght have
affected the outcone. Wth regard to matters related to Park
Towers, in particular, the fact that the court of appeals found
i nsufficient evidence to sustain a conviction as to that project
woul d not in any event relieve the OC of its obligation to
reveal false evidence regarding that project. Further, sonme of
Robert O Neill's nost inflanmmatory rhetoric in both his opening
and cl osing argunents was directed to the Park Towers project.
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Thus, the inpact of the false evidence related to that project
goes far beyond the specific charge concerning the project.

3. The Testinony of Maurice C Barksdal e

The Arama Narrative Appendi x should have | eft you w t hout
any doubt whatever that O C counsel believed that Maurice C.
Barksdal e's testinony that he did not remenber Lance H. W/l son's
contacting himabout Arama was fal se. You should al so have no
doubt whatever that the sole reason O C attorneys failed to
confront Barksdale with the information on the Mtchell tel ephone
nmessages was the concern that it would cause Barksdale to
acknow edge that WIson had spoken to himon the matter and
possi bly that he (Barksdal e) had caused the funding at Wlson's
behest w thout involvenent of Dean. 1In any case, you can readily
determ ne the truth of whether WIson contacted Barksdal e t hrough
an interview of WIlson, who is now a cooperating witness. You
can probably also find the truth from Barksdale. As wth other
matters noted above, you now have had el even weeks to make such
i nquiries.

4, The Park Towers Post-All ocati on Wi ver

The Park Towers Narrative Appendi x should have left you with
no doubt whatever that, contrary to the inplication in the OC's
chart used in closing argunent, Dean did not provide Shel by a
copy of the post-allocation waiver at the end of April 1986. In
this regard, | should note that the O C represented to the
district court that it had not been the OC s intention to | ead
the jury to believe that a Rapid Reply Letter had been provided

to Shel by by Dean in Novenmber 1985. | suggest that it woul d be
clear to any reasonabl e observer that this representation to the
court was false. It would also be clear to any reasonabl e

observer that a representation that the O C had not sought to
cause the jury to infer that Dean had provi ded Shel by a copy of

t he post-allocation waiver would be a fal se representation as
well. Thus, | suggest that you have an obligation, not only to
advi se the court that the O C sought to lead the jury to believe
t hat Dean had provi ded Shel by the copy of the waiver while
knowi ng with absolute certainty that Dean had not provided Shel by
a copy of the waiver, but also to advise the court that the AQC s
earlier representation regarding the Rapid Reply Letter was

fal se.

5. "The Contact at HUD"

As noted in the Park Towers Narrative Appendix, the AOC
acknow edged that it intended to lead the jury to believe that
the conspiratorial reference to "the contact at HUD' in Martin
Fine's July 31, 1985 nenorandum was a reference to Dean,
notwi thstanding that its i mmunized witness Richard Shel by had
told OC attorneys that the reference was to Silvio
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DeBartolonmeis. In the OC s opposition to Dean's notion for a
new trial, and in Deputy |Independent Counsel Bruce C. Swartz's
oral argunent on that notion at the hearing of February 14, 1994,
the O C defended the effort to lead the jury to believe that the
reference to "the contact at HUD' was a reference to Dean on the
basis that there were no docunments showi ng Shel by's contacts with
DeBartol oneis. The Narrative Appendi x should have left you with
no doubt that at the time the O C defended its action on that
basis, Swartz and other O C attorneys knew that in fact there
wer e docunents showi ng Shel by's contacts with DeBartol oneis.

6. Nunn's Annot ati on Regarding Mtchel

The Supplenment | materials, a Narrative Appendi x styl ed
"Nunn's Annotation Regarding Mtchell's Right to Half the Arama
Consul tant Fee," should have left you w thout any doubt whatever
that, contrary to the Superseding Indictnent, Louie B. Nunn did
not annotate the consultant agreenent regarding John Mtchell's
right to one-half the consultant fee on January 25, 1984. You
shoul d al so have no doubt that the annotation on the copy of the
consul tant agreenent attached to the April 3, 1984 letter from
Aristides Martinez to Louie B. Nunn (admtted i nto evidence as
Government Exhi bit 25 through the testinony of Martinez) was not
made until after the letter was received by Nunn. The OC s
obligation to correct this matter is not dimnished by the fact
that the O C decided not to argue that Mtchell's role and his
connection with Dean were stressed with Martinez and instead to
argue that Mtchell's role was conceal ed from Marti nez.

Further, that Narrative Appendi x al so nakes clear that, when
the OC argued that Mtchell's role in Aranma was conceal ed from
Martinez, O C attorneys knew with absolute certainty that
Mtchell's role had not been concealed from Martinez. The AC
t herefore now has the obligation to reveal that its attorneys
intentionally sought to mslead the court.

7. The Testinony of Thomas T. Denery

The materials in the Denery Narrative Appendi x shoul d have
left you without any doubt whatever that Robert O Neill knew with
absol ute certainty that Thomas T. Denery |ied when Denery
testified under oath that he had not previously |ied under oath
when testifying before Congress. You al so should have no doubt
that the OC s inplied representations in the district court and
the court of appeals that trial counsel was not aware that
Denery's statenent was false were fal se representations. The
fact that the district court did not believe such representation
does not relieve the O C of the obligation to acknow edge that it
was fal se.

Further, while testifying as the governnent's cooperating
wi tness, Denery apparently felt that he could with inpunity
falsely deny having lied to Congress, notw thstanding his having
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four nonths earlier confessed to OC attorneys that he had lied
to Congress. It thus seens likely that Denmery testified as he
di d because he had been led by OC attorneys to believe that he
could, or should, testify falsely if asked on cross-exan nation
whet her he had previously lied to Congress. This is a matter
that you have had anple tine to resolve through an interview of
Denmery, who remains subject to his agreenent to cooperate with
t he gover nnment .

8. Sankin's Contribution to F.OOD. for Africa

The Sankin Narrative Appendi x should have I eft you w thout
any doubt that, contrary to the testinony of Andrew C. Sanki n,
Dean did not request that Sankin contribute to the charity called
F.OOD. for Africa, and that O Neill knew that Dean had not
solicited the contribution when he allowed Sankin's testinony to
go uncorr ect ed.

I brought these materials initially to your attention
because of your role as Independent Counsel and supervising
official on the case. Each attorney of record on the case,
however, has the same obligations as you with respect to
i nvestigating allegations that their predecessors presented false
evidence or made fal se representation to the court, and with
respect to revealing to the court and the defense all instances
where such allegations are substantiated. Accordingly, in |ight
of your apparent inaction to date and the absence of an assurance
fromyou that the matters raised in the nmaterials are being
conscientiously investigated, | amproviding a copy of this
letter, along with a copy of ny earlier letter to you, to Deputy
I ndependent Counsel Dianne J. Smith, whom | understand now to be
| ead counsel in the case. | realize Ms. Smth may al ready be
fully infornmed concerning these matters. It is nevertheless
desirable that pertinent information be brought directly to the
attention of each person having an obligation concerning a matter
of this nature.

Si ncerely,

/s/ Janmes P. Scanl an

Janes P. Scanl an
Encl osures

cc: Dianne J. Smith
Deputy | ndependent Counsel



