JAMES P. SCANLAN
2638 39th Street, N.W.
Washington, D.C. 20007
(202) 337-3927

Decenber 21, 1995

Larry D. Thonmpson, Esq. CONFI DENTI AL
I ndependent Counsel

O fice of I ndependent Counsel

444 North Capitol Street

Suite 519

Washi ngton, D.C. 20001

Re: M sconduct by Attorneys of the Ofice of |Independent
Counsel in United States of Anerica v. Deborah Gore
Dean, Crimnal No. 92-181-TFH (D.D.C.)

Dear M. Thonpson:

Encl osed is a revision to the Second Park Towers Addendum
that | provided you by letter of Decenber 5, 1995. The revised
version adds a section giving greater details of the May 19, 1992
interview in which R chard Shel by again inforned Deputy
I ndependent Counsel Bruce C. Swartz and Associ ate | ndependent
Counsel Robert E. O Neill that Eli M Feinberg was aware of John
Mtchell's invol vemrent with Park Towers.

G ven the additional information contained in the Revised
Second Addendum | thought it would be useful to set out in one
place a full description of the known facts regarding the Ofice
of I ndependent Counsel's (O Cs) use of the sworn testinony of
Eli M Feinberg. Feinberg is the witness OC attorneys called to
the stand to testify under oath that he was unaware of John
Mtchell's involvenent in Park Towers, notw thstanding that the
O C s immunized witness had three tinmes told O C attorneys that
Fei nberg was aware of Mtchell's involvenent. It appears that
Fei nberg was never confronted with these statenents before A C
attorneys elicited his testinony. The OC then would place great
wei ght on this testinony and the fact that it was not inpeached
in arguing that the defendant was involved in a conspiracy
concerning the funding of Park Towers. This and related matters
are di scussed in nmuch greater detail in the Narrative Appendi x
styled "Park Towers: 'The Contact at HUD ; Dean's Know edge of
Mtchell's Invol vement; the Post-Allocation Wiver; and the Eli
Fei nberg Testinony." The matter has not been addressed in
docunents filed with the court.



A Backgr ound

One of the projects the Superseding Indictnent alleged Dean
caused to be funded for the benefit of Mtchell was Park Towers,
a 143-unit noderate rehabilitation project in Dade County,

Fl orida, which was funded as a result of HUD actions in 1985 and
1986. The Park Towers devel oper was a Mam |awer named Martin
Fine. 1In the spring of 1985, Martin Fine secured the services of
a Mam consultant nanmed Eli M Feinberg in order to assist in
securing HUD funding for Park Towers. Feinberg then secured the
services of Washington political consultant R chard Shel by, who
then retained John Mtchell. Though Shel by at tinmes conmuni cated
directly with Fine, for the nost part it was Fei nberg who kept

Fi ne apprised of Shel by's progress in securing funding for the
project as well as in securing a | ater waiver of certain HUD
regulations. The initial fee was $150, 000, but after Shel by
joined The Keefe Conpany in May 1985, the fee was increased to
$225,000. Fine ultimately paid $225,000 to The Keefe Conpany,
which paid Mtchell a total of $50,000 in connection with the
Par k Towers project.

Some of Associ ate | ndependent Counsel Robert E. O Neill's
nore inflammtory remarks both in opening and cl osi ng argunent
woul d be related to Park Towers.® The court of appeals, however,
woul d ultimately hold that there was insufficient evidence to
establish a conspiracy concerning that project.

There were many undeni abl e i nstances of prosecutori al
m sconduct with regard to Park Towers. The central prem se
underlying the charge concerning that project was that Shel by
secured Mtchell's services because of Mtchell's relationship to
Dean. Yet prior to issuance of the Superseding |Indictnent,
Shel by, al ready under a grant of inmmunity, had told O C attorneys
that he did not know of Mtchell's relationship to Dean unti
after he had secured Mtchell's services, and, after |earning of
the rel ationship, ceased to seek material assistance from
Mtchell. Shelby also had told O C attorneys that he did not
bel i eve Dean was aware of Mtchell's involvenent in the project
and that he (Shel by) had sought to conceal Mtchell's invol venent
from Dean.

The Superseding I ndictment was intended to create inferences
that a conspiratorial reference to "the contact at HUD' with whom
Shel by was to neet was a reference to Dean, and that Park Towers

1 In addition to the remarks concerning the conceal nent of Mtchell's

i nvol venent that are treated in detail below, see Tr. 55-57; 3391-94, 3406
3425, 3519, 3521. See in particular Tr. 3392 ("... so [Fine and Fei nberg]
hire Richard Shelby.... They're hiring an influence peddl er, a guy who can go
to the right place, knock on the right doors, and get the right answers.");
Tr. 3521 ("It is your government... not for a few insiders who have access to
hi gh ranking public officials like M. Shelby .... He knew he had access to

hi gh ranking public officials.”



Larry D. Thonpson, Esq.
Decenber 21, 1995
Page

was di scussed at a Septenber 9, 1985 |lunch attended by Shel by,
Mtchell, and Dean. Yet, prior to the issuance of Superseding
I ndi ctment, Shelby had told O C attorneys that the reference to
"the contact at HUD' was not a reference to Dean and that Park
Towers had not been di scussed at the Septenber 9, 1985 | unch.
Yet, these and other statenents of Shel by specifically
contradi cting inferences in the Superseding Indictnment either
woul d never be produced as Brady material or would be wthheld
fromthe defense for nore than a year while the O C explicitly
represerted to the court that it was aware of no excul patory
materi al .

At trial, aided by its Brady violations, the OC would
attenpt to lead the jury to believe that the reference to "the
contact at HUD' was in fact a reference to Dean and that Park
Towers was in fact discussed at the Park Towers |unch, as well as
a nunber of other things related to the Park Towers that O C
attorneys had reason to believe, or knew with absolute certainty,
were false. One of these was that Shel by had conceal ed
Mtchell's involvenment with Park Towers from Fei nberg and Fi ne.

The Superseding I ndictnment had all eged that the co-
conspirators involved in Count One would tell their
devel oper/clients that Mtchell was Dean's stepfather
Utimately, however, the O C would instead argue that Shel by had
concealed Mtchell's involvenent from Fei nberg and Fine, and that
argunment would play a significant role in the OC s attenpt to
show t hat Shel by, Mtchell, and Dean were involved in a
conspiratorial relationship.?

The key testinony in this regard woul d be that of Feinberg,
who, on Septenber 17, 1993, would testify under oath that he was
unaware of John Mtchell's involvenent with the Park Towers
project. Yet, prior to a telephonic interview of Feinberg on My
18, 1992, Shel by, already under a grant of imunity, had told
representatives of the OC that he had tol d Fei nberg about
Mtchell's involvenent with Park Towers, and that he (Shel by)
assunmed that Feinberg had told Martin Fine.

The second instance in which Shelby informed the O C that
Fei nberg was aware of Mtchell's role occurred in an interview,
conduct ed by Deputy | ndependent Counsel Bruce C. Swartz and
Associ ate | ndependent Counsel Robert E. O Neill on May 18, 1992.
That sane day, Swartz and O Neill conducted a tel ephonic
i nterview of Feinberg in which Feinberg stated that he was not
aware of Mtchell's involvenent in Park Towers. Feinberg's
interview report indicates that he was not at that tinme advised

2 As shown in the Narrative Appendix styled "Nunn's Annotation Regarding
Mtchell's Right to Half the Arama Consultant Fee," the O C would contend the
Mtchell's involvenent with the Arana project was conceal ed fromthe devel oper
of that project, Art Martinez, though O C attorneys knew with absol ute
certainty that Mtchell's invol vement was not conceal ed from Marti nez.
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by Swartz or O Neill that Shelby had explicitly stated the
opposite.

In an interview on May 19, 1992, the day follow ng the
tel ephoni c i nterview of Feinberg, Shelby was interviewed again by
Swartz and O Neill. The following is a description of the
rel evant parts of the Interview Report (which nay be found as
Attachnment 5e to the Park Towers Narrative Appendi X.)

In the interview Shel by was apparently advi sed that Feinberg
had stated that he was unaware of Mtchell's involvenent wth
Park Towers. Shel by nevertheless firmy stated that Fei nberg was
aware of Mtchell's invol venent and even provi ded details of
Feinberg's role in determning Mtchell's fee. The pertinent
portions of the Interview Report are described bel ow

Early in the interview, and apparently before being advised
that, on the day before, Feinberg had stated that he was unaware
of Mtchell's involvenent with Park Towers, Shel by provided this
information (in the words of the transcriber):

Shel by recall ed that before he went with TKC [ Shel by' s
enpl oyer, The Keefe Conpany], Feinberg was
accommodating in comng to an agreenent on this
project. Shelby, Mtchell, and Feinberg reached an
agreenent on the fee. Shelby recalled that he was to
get the lion's share of the fee; possibly he woul d get
$80, 000, and Mtchell and Feinberg would split the rest
with each receiving $35,000. Shelby did not recal
saying that Mtchell's noney should cone out of
Fei nberg' s share.

In summary, initially Shel by and Fei nberg tal ked about
Park Towers, and possibly agreed to a 50/50 split on
the fee of $150, 000, which seened excellent. Then,
Shel by called Mtchell. Shel by then called Feinberg,
who was accommodating and willing to include Mtchell

Fei nberg said that Shel by shoul d get the | argest
portion of the fee because he woul d be doi ng the nost
work. This led to a breakdown of
$80, 000/ $35, 000/ $35, 000.

Attachnment 5e to Park Towers Appendi x at 2.

After several paragraphs concerning Shel by's discussions
with his enployers regarding Dean and Mtchell, the Interview
Report states:

It was pointed out to Shel by that [his enpl oyer C arence]
Janmes' June 7, 1985 nmeno to hi m (Shel by) regarding the
fee nmentioned a 50/50 split between TKC and Fei nberg,
and did not nention Mtchell receiving any fee. Shel by
stated that the only explanation he had for this was
that possibly it was drafted earlier, sat around on
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sonmeone's desk, and was not typed until June 7.
However, this was purely specul ation. Shel by pointed
out that he had nentioned earlier that the announcenent
card dated May 1, 1985 reflecting his association wth
TKC did not go out until maybe as | ate as August
because of |ack of secretarial help.

Shel by could not recall what he told TKC as far as the
percentage or dollar anmount of the fee that was to go

to Mtchell. He recalled that based on a conversation
at sone point with TKC, $50,000 cane up as the
"operative nunber" for the fee for Mtchell. He

recal l ed Fei nberg saying that M tchell should be happy
with this because of the potential for future deals.

Qut of the $225,000 fee that was negotiated [after TKC
becane invol ved], Shelby's recollection was that
$100, 000 was to go to TKC; $80,000 was to go to
feinberg, and that $45,000 was to go to Mtchell.
Shel by believed that the bookkeeper made a mi stake in
payi ng Mtchell $50,000 rather than $45, 000, which |eft
TKC with only $95,000, rather than $100, 000.

Id. at 2.

Three paragraphs |ater, after Shel by near the end of the
interview was advised in some manner that Feinberg had or m ght
have deni ed know edge of Mtchell's involvenent with Park Towers,
Shel by provided this response (in the words of the transcriber);

Shel by knew of no reason that Feinberg would not want to

mention that he knew of Mtchell's involvenment. |f
Fei nberg said that Mtchell was not involved, he was
m st aken.

Id. at 4.

On May 19, 1992, Swartz and O Neill O C al so reintervi ewed
Cl arence Janes, the President of The Keefe Conpany, which had
enpl oyed Shel by while he was attenpting to secure funding for
Park Towers. Janes had previously been interviewed on February
6, 1992, and, |ike Feinberg, had deni ed any know edge of
Mtchell's involvenent with Park Towers. At the time of Janes's
first interview, Shelby, who was no | onger with The Keefe
Conpany, ® had not yet been interviewed by the OC. In the first
interview Janes had told representatives of the OC that he did
not think The Keefe Conpany had paid Mtchell any noney in
connection with Park Towers and that Shel by had never told him
that Mtchell had anything to do with Park Towers. [Interview
Report at 3. Subsequent to that interview, however, Shel by had

3 Shelby left The Keefe Conpany in 1988. The Keefe Conpany had brought
a civil action against himin 1990.
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made cl ear that Janes was aware of Mtchell's involvenent. For
exanpl e, in Shelby's May 18, 1992 intervi ew, Shel by had descri bed
di scussions with Janmes about Mtchell's role. Shelby also stated
that The Keefe Conpany had agreed to pay Mtchell because of

Shel by's prior commtnent to Mtchell, though The Keefe Conpany
had not been pleased in doing so. Exhibit DD to Dean's Rule 33
Menor andum at 9- 10.

In the May 19, 1992 interview, while still vague about his
recollection of Mtchell's having a role in Park Towers, Janes
acknow edged that he had been the person who authorized paynents
totalling $50,000 to Mtchell and that there would have had to
have been sone di scussion of the paynents. Janes suggested that
a possi ble scenario was that he had agreed to honor a prior
obligation to Mtchell by Shelby. Interview Report at 4.

On May 19, 1992, Swartz and O Neill also reinterviewed

Terrence M O Connell, |1, Executive Vice President of The Keefe
Conpany. Like Janes, O Connell had been previously interviewed
on February 6, 1992. In the earlier interview, however,

O Connell had stated that he had been aware that Mtchell had
been involved in Park Towers, indicating that he thought M tchel
had received "sone sort of a finder's fee," and suggesting that
because of the paynent to Mtchell, The Keefe Conpany had not
recei ved an appropriate share of the fee on Park Towers.
Interview Report at 2. In the May 19, 1992 interview O Connel
reaffirmed his knowl edge of Mtchell's involvenent in Park
Towers, indicating that Mtchell had been paid because Shel by had
made an agreenment with Mtchell that The Keefe Conpany felt
obliged to fulfill. Id. at 3.

The May 19, 1992 interview of Janes and O Connell do not
i ndi cate that either of them was asked whet her he knew whet her
Fei nberg had been aware of Mtchell's involvenent with Park
Towers.

During the sixteen nonths between the tinme that the OC s
i mmuni zed wi tness Shel by had reaffirnmed in detail that Feinberg
was aware of Mtchell's involvenent with Park Towers and the tinme
that the OCelicited from Feinberg the sworn testinony that he
was unaware of that involvenent, the OC apparently did not
confront Feinberg with Shel by's statements that Feinberg was
aware of Mtchell's role. At any rate, if the OC did confront
Fei nberg with Shel by's statenents, no record of the matter woul d
be provided to the defense.

Fei nberg had a partner naned Marie Petit, who received half
of Feinberg' s $80,000 fee. |If the OC ever contacted Petit to
i nqui re whet her she knew of Mtchell's involvenment w th Park
Towers (or of Feinberg's know edge of that involvenent), no
record of that contact would be provided to the defense.

If indeed Feinberg had not told the truth when he first
deni ed knowi ng of Mtchell's invol venent, any thoughtf ul
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guestioning by counsel for the O C ought to have reveal ed that.
Among ot her things, given the detail w th which Shel by had
accounted for the fee split, it would seemdifficult for Feinberg
to construct an alternative rationale for a fee split anong two
persons instead of three. There would be reason to expect,
however, that confronted with Shel by's statenent, Feinberg would
si nply have acknow edged that in fact he had been aware of
Mtchell's involvenent, if such was the case, just as C arence
Janes had essentially done when confronted with the fact that his
firmhad paid Mtchell $50,000.*

Al though the O C apparently intended to call Feinberg to testify
that he was unaware that Mtchell was involved in Park Towers,
and to argue that the conceal nent of Mtchell's role from

Fei nberg and Fine was conpelling evidence of the conspiratorial
rel ati onship between Dean, Mtchell, and Shel by, none of Shel by's
statenents that Feinberg was aware of Mtchell's invol venent
woul d ever be produced as Brady material .

B. The Tri al

The trial commenced on Septenber 13, 1993. About a week
before trial (exact date not known), the O C produced Jencks
files (a total of 35 itens) for nine persons described as the
first week's witnesses. On Septenber 9, 1993, the O C produced
Jencks files (a total of 28 itens) for seven nore persons,

i ncl udi ng Feinberg and Fine. On Septenber 9, 1993, the AOC
produced Jencks files (a total of 42 itens) for five nore
W t nesses.

On Septenber 13, 1993, the day of opening argunent, the AOC
produced Jencks files (a total of 284 itens) for another 36
persons, including Shelby. The entire Jencks production was
sufficient to fill over 15 large ring 3-ring binders. Shelby's
Jencks material was conprised of ten itens including grand jury
testinony and interview reports running as long as 27 single-

4 Notwithstandi ng Shel by's statenent that he did not know why Fei nberg
woul d not want to nention his know edge of Mtchell's involvenent, it is
under st andabl e t hat Fei nberg, |ike Janes, would be reluctant to acknow edge
i nvol verent with a person of Mtchell's notoriety. Further, Feinberg m ght
under st andabl y have been concerned about the inplications of the connection
bet ween Dean and Mtchell, which had received consi derable publicity. For
exanple, in the August 7, 1989 issue of Newsweek, a feature article focusing
on HUD Secretary Sanuel R Pierce, Jr. and Dean would note that a M am
devel oper had paid Mtchell $75,000 to | obby at HUD and that Mtchell was a
cl ose conmpanion to Dean's nother. At the end of 1989, Peopl e Magazi ne had
profiled Dean as one of "The 25 Most Intriguing People of the Year." The
magazi ne concluded its profile with a discussion of Dean's relationship to
Mtchell, observing: "So here's a nystery for a rainy night: how Dean, with
Mtchell's notorious exanple before her, fell into the sanme sink--and even cut
Mtchell in for $75,000 in consulting fees."
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space pages. O the 57 persons for whomthe O C produced Jencks
files, 20 (138 itens) were not called in the OC s case-in-
chief.®> At the time this material was produced, Dean was
represented by a single attorney.

Though Shel by was not scheduled to testify during the first
week of trial, and not before Feinberg and Fine, he in fact would
testify on the third day of trial, Septenber 16, 1993, and ahead
of both Feinberg and Fine. He would be exam ned by Associate
I ndependent Counsel Robert E. O Neill. That Shel by testify ahead
of Feinberg and Fine, and with the defense's having as little
opportunity as possible (wth as little notice as possible) to
review the Shel by Jencks materials, was inportant to ONeill's
effort to lead the jury to believe a nunber of things that the
A C knew Shel by, if asked, would contradict and that the O C
ot herwi se knew not to be true.

For exanple, Governnment Exhibit 72 was a July 31, 1985
menor andum Martin Fine had witten to the file referencing a
conversation with Feinberg where Feinberg had stated that Shel by
woul d be having neeting with "the contact at HUD." The O C knew
that, if asked, Shelby would state that the reference to "the
contact at HUD' was not a reference to Dean, but a reference to a
HUD O ficial nanmed Silvio DeBartol oneis, which is what Shel by had
informed the OC in an interview conducted between April 8 and
May 6, 1992. O Neill did not ask Shel by about the neeting.
Instead, after Shelby testified, O Neill introduced the docunent
into evidence through the testinony of Martin Fine, wthout
eliciting testinmony fromFine or Feinberg as to the identity of
the person referred to as "the contact at HUD." The O C would
then include entries in its charts that it acknow edged were
intended to lead the jury to believe that the reference was to
Dean.

The O C woul d base the claimthat Dean, Mtchell and Shel by
had di scussed Park Towers together solely on the fact that the
three had |lunch together on Septenber 9, 1985, and the foll ow ng
day Shel by sent Dean "the information concerning the Section
Ei ght Mbderate Rehab Programin Mam ." O Neill would bring
these facts out during his redirect exam nation of Shelby. He
woul d not ask Shel by, however, whether Park Towers was di scussed
at the lunch. O Neill knew that had he asked that question
Shel by woul d have said that Park Towers was not discussed at the
[ unch, because in an interview conducted between April 8 and My
6, 1992, Shelby stated that to the best of his recollection Park
Towers had not been di scussed, and that he (Shel by) had gone out
of his way in order to see that Park Towers was not discussed.
Shel by had also testified before the grand jury that Park Towers
had not been discussed at the lunch. Neither of these statenments
had been provided as Brady material, and the defense failed to

> The O Cdid attenpt to call Ronald L. Reynolds (one item of Jencks
material) in its case-in-chief.
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elicit testinony on the matter. The O C then would rely on the
fact that materials were sent on the day after the lunch as its
only evidence that Mtchell, Dean, and Shel by ever had a

di scussi on concerni ng Park Towers.

Governnent Exhibit 90 contained a May 29, 1986 letter from
Shel by to Martin Fine by which Shel by provided Fine a copy of a
post-al |l ocati on wai ver on the Park Towers project that had been
signed by Silvio DeBartol onmeis on May 28, 1985. Shelby's letter
did not state how he had secured a copy of the waiver. The AQC
however, knew that Shel by had received a copy of the docunent
from DeBartol onei s, because it possessed a June 5, 1986 letter by
whi ch Shel by transmtted the sane docunment to Eli Feinberg. In
the letter to Feinberg, Shelby stated that he had received the
copy of the waiver fromDeBartoloneis. O Neill would not ask
Shel by about how he secured a copy of the docunment. |nstead, he
woul d introduce the waiver and Shelby's transmttal to Fine
t hrough the testinony of Fine, without eliciting testinony as to
how Shel by secured a copy of the docunent from either Feinberg or
Fine. The OC would then include entries in its charts intended
to lead the jury to believe that the reference was to Dean.

Most pertinent to the issue treated here, however, is that
havi ng Shel by testify ahead of Feinberg and Fine would facilitate
the OC s eliciting Feinberg's sworn testinony that he was
unaware of Mtchell's involvenmrent with Park Towers, w thout the
danger that the testinony would be contradi cted by Shel by. The
following i s how Shel by woul d happen to be called to the stand on
Sept enber 16, 1993, three days after his Jencks materials had
been provided al ong with thousands of pages of Jencks nmaterials
for other wtnesses, and with as little notice to the defense as
possi bl e. ®

At the close of the day on Septenber 15, 1995, the court
asked Associ ate | ndependent Counsel O Neill what w tnesses he had
pl anned for the followi ng day. After O Neill had stated that he
woul d call Maurice Barksdal e and a person naned Nornman Larsen
"who is a custodial type witness out of the Georgetown C ub,"
this col |l oquy ensued:

MR. ONEILL: Right. And then with the Jewi sh holiday, we
had Eli Feinberg, Martin Fine and Eli Feinberg, but we

had to push those back. W're trying to get |ocal HUD
people we will call into fill in, but we will have --

THE COURT: That's Thursday.
MR. WEHNER [ def ense counsel ): Local Washi ngton HUD peopl e?

6 The Park Towers Narrative Appendix (at 25-26 and n.16), though
initially noting that Shelby testified on Septenber 16, 1993, then three tines
refers to Septenber 13, 1993, as the date of testinobny. The latter three
references are in error.
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MR. O NEI LL: Yeah, whoever |ives here |ocal

MR. WEHNER: Can you be any nore specific? Bob, I'd
appreciate it. If | call you later, 1'd appreciate it.

MR. O NEILL: Yeah.
Tr. 424-25.

O Neill's description of the types of people that he planned
to call the following day in addition to Barksdal e and Larsen did
not enconpass Shel by. Yet, Shel by woul d appear as the second
wi tness on Septenber 16, 1993, follow ng Barksdale. It is not
known when O Neill told defense counsel Whner that he was having
Shel by testify on Septenber 16. It would be reveal ed during
Shel by's testinony, however, that Shelby nmet with O Neill on the
eveni ng of Septenber 15, 1993, shortly after O Neill had led the
court and the defense to believe that Shel by woul d not be anong
the witnesses called on the follow ng day. Shel by presumably can
provide informati on on when he had been told that he would
testify on Septenber 16, 1993.

When questioni ng Shel by, though knowi ng beyond any doubt
that the governnent's immunized w tness Shel by woul d have denied
that he had concealed Mtchell's involvenent from Fei nberg,
Associ ate | ndependent Counsel O Neill avoi ded any questions that
mght elicit a statenent on the matter. O Neill first elicited
testi nony about Shelby's initial contacts with Feinberg and the
initial contacts with Mtchell that followed. O Neill did not,
however, ask Shel by about whether he had advised or consulted
wi th Feinberg regarding Mtchell's involvenment. O Neill then
asked this question:

Q And how much was he [Mtchell] to receive, did you know
at that point?

A | can't recall at this point whether | had had the
conversation with M. Feinberg in which a fee was
specifically discussed or whether that was subsequent
to ny first conversation with M. Mtchell. | believe
that the discussion relative to a fee may have occurred
subsequent to that conversation, but | can't be
certain.

Tr. 546.

O Neill did not then inquire as to the nature of the
di scussion with Feinberg to which Shelby referred or as to
whet her, as Shel by seened to suggest and as Shel by had stated in
the May 19, 1992 interviewto O Neill and Swartz, Feinberg had a
role in determining Mtchell's fee. Rather, O Neill dropped the
subj ect of what fee Mtchell was supposed to receive and sinply
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asked whether the agreenment was in witing, which it was not.
Tr. 546.

Shortly after Shel by finished his second day of testinony,
the O C then call ed Feinberg, and, despite having conpelling
reason to believe that such testinony woul d be fal se, Associate
I ndependent Counsel Paula A. Sweeney directly elicited Feinberg's
sworn testinony that he was unaware of Mtchell's invol venment
with Park Towers. The O C subsequently elicited sworn testinony
to the sane effect from Martin Fine.

Dean noved for a judgnment of acquittal at the close of the
O C s case. In opposing that notion, the OC noted that "neither
Fi ne nor Fei nberg were aware that Mtchell was involved in the
Park Towers project, even though, through Shel by's conpany, Fine
paid Mtchell $50,000. Governnment's Qpposition to Defendant
Dean's Motion for Judgnent of Acquittal at 16-17 (Cct. 4, 1993).
Gov. Supp. Acqg. Opp. at 16-17.

In oral argunent on the notion, Associate |ndependent
Counsel Sweeney woul d al so state:

As was the case in the Nunn matters, M. Mtchell is
getting a fee from M. Shel by but doesn't appear in any
of the docunents. His role is conceal ed from anybody
-- from everybody including the individual who
ultimately is paying his fee, that being M. Fine.

Tr. 2029- 30.

In closing argunent, in addition to seeking to cause the
jury to draw various fal se inferences and ot herw se seeking to
|l ead the jury to believe things that O C attorneys believed to be
fal se (as documented throughout the materials),’ Associate
I ndependent Counsel O Neill would give special attention to the
testinony that Eli Feinberg and Martin Fine were not aware of
John Mtchell's involvenent with Park Towers, asserting that
secrecy was "the hallmark of conspiracy.” And despite know ng
with complete certainty that the governnent's immunized w tness
Shel by woul d have contradi cted Feinberg's testinmony, O Neill
woul d make a special point of the fact that the testinony was
uni npeached.

7 A so docunented is that O Neill repeatedly made inflanmatory
statements that Dean had lied on the stand, often in circunmstances where
O Neill had strong reason to believe, or knew for a fact, that Dean had not
lied.
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Specifically, O Neill stated:

[ Dean's counsel] nmentioned sonet hing about the conspiraci es and

saying, well, sonme of the people said they didn't know
certain things. Jack Brennan didn't know that John M tchel
was involved in Arama. Well, isn't that the hall mark of

conspiracy? Secrecy? Were people don't know it?

Renmenber Martin Fine, the devel oper for Park Towers? He
said he did not know John Mtchell was involved. The
consultant he hired, Eli Feinberg, he did not know M.
Mtchell was involved. And both of those testinonies
wer e uni npeached. Nobody ever contended that they did
know. So the evidence is neither individual knew, and
M. Fine paid $225, 000, 50,000 of which went directly
to John Mtchell, and he didn't even know he was
involved. His role was secret. That's what
conspiraci es are about.

Tr. 3519.

C. Post-Trial Matters

Following the jury's finding her guilty on all twelve counts
in the Superseding |Indictnment, Dean noved for judgnment of
acquittal. She also noved for a new trial based on the basis of
various acts of prosecutorial msconduct, citing, anong other
t hings, various matters concerning Park Towers and the OC s
failure to nmake Brady disclosures as well as the OC s efforts to
lead the jury to believe things that O C attorneys knew or
bel i eved not to be true. Because of their bearing on those
matters, Dean did include the two interview reports containing
Shel by's first and second statenents that Feinberg was unaware of
Mtchell's involvenment with Park towers. Still unaware that
Shel by had in three separate interviews contradicted Feinberg's
statenent that he was unaware of Mtchell's invol vement w th Park
Towers, Dean's counsel did not raise this issue in support of her
notion for a newtrial.

I n opposing Dean's notion for judgnent of acquittal and in
its appellate brief, the OC would continue to argue that
Fei nberg and Fine were not aware of Mtchell's involvenent with
Par k Towers.

The O C s actions with regard to the testinony of Ei
Fei nberg, of course, nust be appraised in the context of AC
actions with regard to other wtnesses who O C attorneys had
strong reason to believe were testifying falsely.

Over the next several weeks, | will be revising the
materials | provided you on Septenber 18, 1995. In ny future
uses of these materials, I do not wish to portray the OC or any

of its attorneys in a manner that is not fully justified by the
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facts. Accordingly, in the event that | have m sstated or

m sinterpreted any of the actions | have described, or if there
exi st facts that would cause the actions of the O C and its
attorneys to be perceived as | ess nal evolent than the materials |

provi ded you make them appear to be, | would appreciate your
calling these matters to ny attention.

Si ncerely,
/'s/ James P. Scanl an
James P. Scanl an

cc: Dianne J. Smith
Deputy | ndependent Counsel

Encl osure



