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STATEMENT OF THE CASE

Plaintiff ThomasR. Cross(" Cross') appealsordersof the Circuit Court for
Montgomery County (Donohue, J.) granting judgment notwithstanding the ver dict
on hisclaim for a salescommission of $2,383,260.50 and granting a conditional
new trial. Defendant Automated Sysemsand Programming, Inc. (" ASPI") cross-
appealsthe denial of amotion for partial summary judgment and the denial of
sanctions.

OUESTIONSPRESENTED ON APPEAL

1 Did thecircuit court err in granting ASPI judgment notwithstanding
theverdict?

2. Did thedrcuit court err in granting ASPI'smotion for aconditional
grant of anew trial?
OQUESTIONSPRESENTED ON CROSSAPPEAL

1 Did thedrcuit court err in denying ASPI'smotion for partial
summary judgment?

2. Did thecircuit court abuseitsdiscretion in denying ASPI'srequests
for sanctions?
STATEMENT OF FACTS
I. FACTSRELATING TO THE APPEAL
A. Introduction

Cross brought thissuit torecover, inter alia, a salescommission of three
per cent of thetotal price of a computer hardware and softwar e maintenance
contract entered into in 1996 between ASPI and the I nternal Revenue Service
("IRS"). Hebased the claim on aletter from ASPI dated January 17, 1992. E. 92-
105. The contract with IRS, which had a base year and four option years
renewable at the discretion of the IRS (E. 2605(a-b)),! had atotal evaluated price

1 Pagesin the Joint Record Extract generally contain four
transcript pages Whereappropriateto differentiatethetranscript pagesheren, they
aredenoted in parentheseswith a, b, ¢, and d indicating thefir < through fourth
transcript pageon



of $79,375,350. E. 2837 (PX 3). Approximately $69 million of the contract
involved computer softwar e maintenance performed by a subcontractor on which
ASPI recaved a handling chargeor " markup” of approximatey four percent, and
thebulk of theremainder involved $9.1 million in har dwar e maintenanceto be
performed by ASPI and varioussubcontractors. E. 2498(a)-99(a), 2981 (PX 24).
Crossmaintained that upon award of the contract hewasentitled to three per cent
of thetotal evaluated price because he brought the opportunity to the attention of
ASPI. E. 2524(b-d).

ASPI contended that the January 17, 1992 |etter did not entitle Crosstoa
commisson on thel RScontradt. It also contended that Crossnever mentioned the
January 17, 1992 |etter or any bdief that hewasentitled to a commission on the
IRScontract prior to April 1997, eight monthsafter the contract wasawarded and
mor ethan two year safter ASPI firs bid on the contract in March 1995. ASPI
maintained that during 1995 and 1996 Cross created numer ous documents
affirmatively demonsgrating that hewas daiming no commisson. It argued that
even if Crosswould otherwise beentitled to a commission, under doctrines of
walver, etoppd, and breach of loyalty, thefollowing conduct predudeshim from
recoveringit:

Firg, asthepersonin chargeof ASPI'spricing Srategy, Cross
recommended pricesto bid on the contract where ASPI'sreturn on the contract
would not even cover such acommisson. In thesame capadity, he provided the
principalswith profitability estimatesthat did not reflect the commisson, even
though the undisdosad commisson would have been larger than the estimated
profit.

Second, while acting as ASPI's agent, Crossrecr uited the project manager
on the contract, David Sosman, to join ASPl pursuant to an agreement by which

Sosman would recaivea 25 percent share of the profits of the contract and

each Joint Record Extract page Exhibitsof plaintiff and defendantsare
desgnated " PX" or " DX."
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prepared etimatesof that sharefor Sosman without disclogng that Crossdaimed
athree percent salescommission that would have entirely eiminated any pr ofit.
Hethereby made ASPI liablefor thefraudulent inducement of Sosmantojoin
ASPI.

Third, Crosstedtified at a hearing beforethe Board of Contract Appealsof
the General Services Adminigration concer ning thefinandal capability of ASPI to
handlethe contract without disclosng to theadminigrativelaw judgethat he
(Cross) maintained that upon theaward of the contract ASPI would beobligated to
pay him three percent of thetotal evaluated price of the contract. E. 2419(a)-
24(a), 2755(b)-68(a).

Crossacknowledged that hedid not disclosethe commisson to Sosman,
maintaining that he purposdy concealed the commission from Slosman and that
he crafted documents specifically to effect that concealment. E. 2500(c)-01(c),
2536(d)-37(d). He also acknowledged that hefailed to disclose the commission
to theadminigrative law judgewhen testifying about ASPI'sfinancial capability,
even though hemaintained that he believed at thetimethat hewould beentitled to
thethree percent commission immediately upon award of the contract. E.
2551(a)-59(b). Crossfurther acknowledged that hedid not inform ASPI's
principals of the commisson when hewasrecommending pricesto bid on the
contract (E. 2597(b)), and when he showed them the profit calculationsthat did
not disclosethe commission. agg, in at 6, 9. He maintained, however, that he
had mentioned the commission at other times (E. 2490(d)-91(a), 2518, 2597(b)),
and that, even if he had not, hewasnot obligated to do so. E. 2746(a)-55(a).

B.  Factual Background
1 The January 17, 1992 Letter
ASPI isan information technology firm. E. 2602(b). During the period at
Issue, it was certified to bid on gover nment contracts set asdefor minority-owned
firmsunder Section 8(a) of the Small Busness Act on the basisof owner ship by
Bevin Prussa. Borah Smon joined ASPI in 1989 and became part owner in 1994,
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E. 2425(c)-26(a). I n late 1991, Cross approached Prussa and Simon indicating
that because of rdationships he had with the Department of Energy (" DOE") and
firmscurrently performing certain work there, he could bring ASPI a $10 million
DOE contract. Crosswasto form ateam of subcontractors, preparea proposal to
bid on the contract, and manage the contract as project manager. E. 2602(d)-
03(c), 2644(d)-45(d). Following discussions with Simon (id.; E. 2478), Cross
cametowork for ASPI on or about January 4, 1992. E. 2479(d).

A letter to Crossdated January 17, 1992, and signed by ASPI Presdent
Prussia, offered Crossemployment as Director, Special Projects, initially on apart
timebasis, with a salary of $75,000 per year. E. 3193. It also stated:

In addition to your salary, you will be digibleto participatein our
executive compensation plan. The plan includes a sales commission
of three percent of revenue generated solely by you. Also, you will
receive 30 percent of the profit on the contracts for which you have
direct management supervision.

A copy countersigned by Crossand dated January 21, 1992, wasplaced in
Crossspersonnd file. E. 2646(b-d), 3193-94 (DX 21). Prussatestified that the
signaturewas hisbut that he did not remember seeing theletter prior to April
1997. E. 2603(d), 2613(d)-14(a). Simon testified that he had never seen the letter

until it was brought to hisattention in April 1997. E. 2684(a-b).2
2 ThelRS Contract

ASPI bid on but did not securethe DOE contract. Cross continued to work
for ASPI and wasinvolved in effortsto secure additional contractsin theyears
that followed, becoming officially a full time employee in September 1993. E.
2647(a-b). Whenever it appeared that ASPI might receive a contract with which

2 Cross, who produced a letter countersigned on
January 18, 1992 (E. 2835 (PX 2)), testified that he had been handed the letter
by Simon in Simon's office on January 17, 1992 (E. 2478(a)-81(a)), but had
erroneoudy dated it January 18, 1992. E. 2564(a-b). Smon testified that he did
not hand the letter to Crossand was not in the officewith Crosson January 17,
1992. E. 2645(c)-46(d), 2690(c-d).




Crosswasinvolved therewould be discussions concer ning his compensation for
therolein securing the contract. la; E. 2509(a).

In late 1994, Washington Data Systems (" WDS') was nhearing theend of a
five-year computer hardwar e and softwar e maintenance contract with the IRSthat
was set-aside for competition among 8(a) firms. WDS, which was no longer
eigibletore-bid on the contract, retained Richard Ruiz to search for 8(a) firmsto
bid on the contract asthe prime contractor, with WDS performing the larger part
of thework asa subcontractor. After taking into account a number of
congderations, including experiencewith the Treasury Department (where ASPI
was performing smilar work (E. 2596(d)-97(a)), Ruiz recommended ASPI to
WDS President Paul McCoy. E. 2632(b)-35(b).

Meanwhile, in November 1994, Crosswas contacted by a friend named
Bob Wilson, who informed Cross of the possibility of teaming with WDS. Cross
informed Prussa and Smon of the contact by Wilson, then set up a meeting

among the principals of thetwo companies.® At the meeting, WDS said it would
writethe proposal and handlethe softwar e portion of the contract asa
subcontractor, while ASPI could handlethe hardware. WDS President McCoy
dated that ASPI stood to earn $500,000 ayear on the contract. E. 2604(a-d). A
teaming agreement wasthen executed on December 15, 1994, under which ASPI
committed to bidding on the IRS contract, and, if successful, toretain WDSasa
subcontractor to handle the softwar e portion of the contract. E. 2489(b-c), 2973-
80 (PX 23). Cross acknowledgesthat at notimeprior

to ASPI's committing to

% Ruiz testified that Wilson had no rolein hisdecision to recommend ASPI.
However, Ruiz had informed Robert Davis, the chief operating officer of WDS of
hisintention to recommend ASPI to WDS president McCoy. E. 2634(d)-35(a).
After thecall from Wilson, Cross met with-both Wilson and Davis. E. 2487(b-c).
Crossalso testified about a December 9, 1994 meeting he attended at WDS with
various WDS staff prior to a meeting of the principals. E. 2487(c-d). Cross
tegtified that he had not mentioned the meeting in his deposition because he had
never been asked about it. E. 2545(d). Ruiz and Simon stated that they did not
know of any such meeting. E. 2636(c-d), 2648(a).
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this arrangement did heinform Prussia or Simon that he believed he was entitled
to athree percent commission on the total price of the contract. E. 2544(a-b),
2546(a-b).

In January 1995, WDS and ASPI began to prepare a proposal for the
contract. E. 2490(a-c). Cross, as the principal representative of ASPI, devised
ASPI's pricing strategy. He recommended bid prices to Simon, who approved
each recommendation, sometimes after consulting with David Slosman, the
current project manager. E. 2648(d)-49(a), 2655(a-b), 2683(c-d). Cross
acknowledgesthat at no time during the pricing of the contract did he mention that
he believed he was entitled to a commission of three percent of the price of the
contract. E. 2597(a-b). Slosman, on whose advice on pricing the contract Simon
adsorelied (E. 2649, 2683), had no knowledge that Cross made any claim for a
commission until Crosstold him in April 1997. E. 2709(c-d).

3 February 1995-Mar ch 1995: Cross's Recr uitment Of
David Slosman, Cross s Profit Calculations, ASPI's I nitial
Bid

During February and March 1995, Cross recruited Slosman to join ASPI
under an agreement whereby he would receive 25 percent of profits. Crossthen
persuaded Prussia and Simon to pay him and Slosman each 25 percent of profits.
He then drafted, and shared with Slosman, Simon, and Prussia, profit calculations
that did not mention any commission, even though athree percent commission
would have been larger than the estimated profit. Cross then caused ASPI to
submit a $134 million dollar bid under terms whereby, according to his own
caculations, ASPI would lose money if it owed him athree percent sales
commission. It isundisputed that he did not mention his commission to Slosman,

Simon, or Prussiawhen he did these things.

a Cross'sRecruitment of Sosman
Initidly, Slosman had committed to working for ASP! for one year upon
award of the IRS contract. E. 2493(b-c). In February 1995, because Cross
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undergood Sosman to have an attractive offer to thereafter return to WDS, Cross
decided to recruit Sosman to join ASPI on a permanent bags. E. 2493, 2549-50.
Crossthen persuaded Simon and Prussato agreeto give Cross and Sosman each
25 percent of the profit. E. 2656(d)-57(a), 2734(d), 2549(a-b) 2707(d)-08(b).
b. Cross's Profit Calculation

ASPI'sfirst bid, submitted on March 6, 1995, wasfor $134,096,495, of
which approximately 90 per cent involved softwar e maintenance performed by
WDS. E. 2656(d)-57(a), 3177 (DX 15). Prior to the submission of that bid, with
figuressupplied by Slosman, Cross created a profit calculation wor ksheet styled
" Derivation of IRS Shares." E. 2546(b)-47(c), 2708(b-d), 3011-13 (DX 2), 3014-
16 (DX 2A). On the wor ksheet he presented a figure of $1,486,306, which he

termed "total billings"4 From "total billings' Cross deducted ASPI's expenses,
including an allowance for administrative and credit costs, deriving a profit figure
of $534,376. Cross then multiplied that figure by .25 to arrive at $133,594, which
he termed " Resulting Value of share for base contract (First year)." E. 3011-13
(DX 2).

On the worksheet and the backup documentation created by Cross, he did
not mention, or make allowance for, a sales commission. E. 3008-14 (DX 1-2).
Under the pricing scenario reflected in this worksheet, three percent of the total
price of the first year of the contract would have been approximatey $700,000.
Thus, if ASPI owed Cross a three per cent commission, it would have incurred a
lossrather than the $534,376 profit shown on the wor ksheet, and therewould have

4" Total billings' wasaterm Crossused to reflect
(1) ASPI's markups on hardware subcontractors, (2) revenuesto ASPI on

har dwar e maintenance ASPI performed directly, plus(3) the handling chargeor
"markup" on the softwar e maintenence performed by WDS. I n these
calculationsthe handling char ge on softwar e maintenance performed by WDS
was $515,782, which was based on a 2.5 per cent markup on approximately $21
million of software maintenance performed by WDS. E. 2658(a)-60(b), 3008-10
(DX1), 3181 (DX 19).



been no bonuses. E. 2659(b)-62(b).”

Cross acknowledged showing these estimates to Prussia, Simon, and
Slosman. E. 2549(a-b). In discussing the worksheet with them, Cross did not
mention that he believed he was entitled to a three percent commission. E.
2605(d)-07(c), 2661(c)-62(c), 2708(b)-09(c). In his deposition, Cross had
testified that he did not remember why he had failed to deduct his commission in
determining the profits and bonuses in this worksheet and a similar worksheet. E.
2547(c)-48(b). At trial, he testified that he purposely excluded reference to the
commission because he had prepared the worksheet with Slosman and did not

want Slosman to know about the commission. E. 2501(b-c).

Crosstestified that he concealed the commission from Slosman because
disclosing it would have been counterproductive in negotiating an agreement with
Slosman and, if disclosed by Slosman to WDS, could have made it difficult to
persuade WDS to lower its pricesto ASPI. E. 2501(c). He testifed that he hoped
to keep that information concealed from Slosman until the final bid was submitted.
E. 2548(d). The final bid was submitted in January 1996. E. 2494(c). Cross did

not mention the commission to Slosman until April 1997. E. 2508(d).

o ASPI'sInitial Bid
After reviewing this profit calculation (E. 2689(a-b), 2694(a)), Simon
approved the first bid, which included a three percent markup on software
performed by WDS. E. 2692(d)-93(a). A three percent markup would not have

been sufficient to cover Cross's claimed three percent commission on the

> Cross, Prussia, and Slosman all testified that they
considered such worksheets to reflect a"worst case." E. 2499(d)-50(a), 2621(b-c),
2710(d). Slosman testified that he expected to make certain additional savings on
the hardware costs, but that he did not believe that these savings would cause the
hardware part of the contract to do much better than break even. He testified that,
as of the time of trial, the hardware was earning a profit of approximately 2.5
percent. E. 2708-10. Cross testified that he and Slosman contemplated much larger
increases in the hardware profits. E. 2499(a)-504(a), 2517(a)-18(b). age infra at
note 10.




approximatey $120 million of softwarein the bid, since Cross'scommisson was
based on the price after it wasmarked up. E. 2663.

Simon and Prussategtified that Crossdid not mention a belief that hewas
entitled to a commission at any timeprior to histermination in April 1997. E.
2603(d)-12(a), 2679(a), 2683(d)-84(b). Cross did not disputethat hefailed to
mention hiscommission while pricing the contract and when sharing the pr ofit
calculationswith Sosman, Simon, and Prussia. Crosstestified that following a
Kickoff meeting at WDS on January 5, 1995, he had mentioned hiscommission to

Simon and Simon agreed hewould receiveit.® Cross gave conflicting testimony
about whether he actually mentioned theword " commission” during the
discusson. Hemadeclear, however, that the conver sationsfollowing the kick of f
meeting wasthe only occasion in which he maintains he mentioned either his
" agreement" or " commission" prior tothe submission of ASPI'sfirst bid.’

® Crosstestified that he asked Simon whether the IRS
contract " was covered under our agreement, the commission and bonus
arrangement, and he said that it was. And we both agreed that we were going to
make alot of money on thisjob." E. 2490(d)-91(a). Simon testified: "He said to
me, 'You know, thisIRSjob isgoing to bevery lucrative.' | said that's good, and
he said, 'Areyou going to give meadeal on thisjob.' | said absolutely, and | said
to him, 'lIf wemake money, you will make money."" E. 2648(c-d).

" During cross-examination, Cross was confronted with deposition testimony
whereheindicated that he did not mention the commission during that

conver sation following the kickoff meeting. E. 2544(a)-45(c). On redirect Cross
then gated that the gatementsin hisdepostion that he had failed to mention the
commission in conver sationswith Simon or Prussia pertained to a specific period
of timeprior to ASPI'srgection of ashort form written agreement David Sosman
presented to ASPI. E. 2580(d)-81(c). Hetestified that it was after that regection
"when [discussions of the commission] all began." E. 2581(c). (While Cross
gated he believed that therg ection of Sosman'sshort form agreement probably
occurred in March 1995, documents placed that rg ection no earlier than mid-June
1995. E. 2666(c-d), 3195-99 (DX 22, 23)). On re-cr oss examination, Crossagain
stated that all discussion concerning a commission on the IRS contract occurred
after thergection of Sosman'sshort form agreement. E. 2595(c). However, he
thereafter reasserted that he mentioned a commission in the January 5, 1995
conver sation with Simon. E. 2595(c-d), 2597(c).
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4, June 1995-August 1996: Best And Final Offers,
Employment Agreements For Slosman And Cross,
Crosss Formula For Calculation Of Gross Margin;
Meeting With ASPI's Accountant; ALJ Hearing

Between June 1995 and August 1996, ASPI submitted two more bids and
there occurred a variety of events related to formalizing the verbal agreement to
pay Cross and Slosman each 25 percent of the profit. During this period,
according to evidence that is not in dispute, Cross repeatedly failed to disclose his
commission in circumstances in which he would be expected to disclose a
commission if he believed he was entitled to it. Cross also affirmatively led others
to believe there was no commission through documents he created or edited and

through sworn testimony before an administrative law judge.

a The July 1995 BAFO Bid
After submission of theinitial price proposal (and a corrected proposal in

April 1995(E. 2656(a), 3178 (DX 16)), a pricing dispute arose between IRS and
IBM that would cause a substantial reduction in the software price of the contract.
E. 2663(a). In order to estimate the consequences of the reduction, Cross prepared
aworksheet dated June 19, 1995, styled "Derivation of IRS Shares (Removal of
IBM Software)." E. 2661(d)-63(b), 3017 (DX 3). The worksheet showed afirst-
year profit of $349,183 and 25 percent shares of $87,296. Under the pricing
scenario reflected in this worksheet, three percent of total revenue would have
been approximately $400,000, again larger than the estimated profit. E. 2663(c-d).

While the pricing dispute was being resolved, there also occurred a
reduction in the amount of hardware maintenance requested by IRS, which tended
to further reduce ASPI's profitability on the hardware. E. 2663(d)-64(c). A
document in ASPI's files dated July 10, 1995, which isin Cross's handwriting,

reflects Cross's effort to adjust for the reduction in hardware specifications for the
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first year of the contract. The document showsalosson hardwarefor thefirst
year of the contract of $98,751. E. 3190 (DX 20), E. 2664(c)-65(a).?

Pursuant to Cross srecommendation, on July 19, 1995, after IBM software
priceswerereduced, ASPI submitted a Best and Final Offer (" BAFQO") for $83.8
million, of which $9.97 million was har dware. ASPI's markup on the software
portion of the contract was 3 percent. E. 2502(d). However, this proposal also
contained a $3 million fee that was passed through ASPI to IBM. ASPI received
no markup whatever on that amount. E. 3178 (DX 16), 2499(a), 2571(d)-72(c).

b. The Formal Employment Agreements
Beginning in Juneor July of 1995, an effort was madeto formalizethe

verbal agreementswhereby Crossand Slosman wer e each to receive 25 per cent of
the profits. ASPI sought to first work out a written agreement with Slosman and
then to apply it to Crossaswell. E. 2666(d)-67(b). In October 1995, a copy of
Sosman'sagreement was provided to Crossto adapt to hisstuation. E. 2668(d)-
69(a). Crossreplaced Sosman's namewith hisand otherwise extensvely marked
the agreement. In doing so, Cross made no reference to a commission. E.
2527(d)-31(c), 3024-62 (DX 8-9). Crossand Simon marked and discussed a
number of versions of this agreement over the ensuing months, including
discussonsabout theterm " grossmargin” on which the 25 percent shareswereto
be based. E. 2669(a)-71(a), 2675-78(a). | n none of the documentsresulting from

those discussion wasthere areferenceto a commission. E. 3024-117 (DX 8-9A),

3121-56 (DX 11-12).°

8 Crosstestified that hewasunfamiliar with the
document, could not tell whether the handwriting was his, and that comparing the
handwriting with hisacknowledged handwriting on Defendant's Exhibit 6 (E.
3023) did not assst him. He also stated that he did not remember ever calculating a
losson hardware. E. 2566(d)-67(c).

%1n July 1995 afirst draft of the agreement was created based on the agreement
of another ASPI employee and a copy was provided to Cross. E. 2667(b-d).
Among sever al other markings by Cross, on thefifth page (E. 2995) hewrotethe
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C CrosssGrossMargin Formula
Cross testified that he was troubled by the narrative definition of "gross

margin” in the agreement and attempted to develop an algebraic formula so that he
could better understand the terms (E. 2528(d)-29(a)) and so that an accountant
could understand it. E. 2533(d)-34(a). Cross created a document entitled
"Cadculation of Gross Margin of the Divison" (E. 3020 (DX 4)) setting out such a
formula. E. 2534(a-b). Cross acknowledged at tria that the claimed commission
should have been deducted in arriving at gross margin. E. 2525(a-b), 2534(c).
However, in the formula Cross created, he did not deduct the category that would
have included expenses such as a sales commission ("E1=All Other Divisional
Non-Billable Expenses"). Cross stated that this occurred because he "made a
mistake" and "forgot" to provide for deducting the commission. E. 2534(b-d).

In alater version of Cross's formula, El is deducted in its entirety. E3023
(DX®6). In addition, in parentheses, in Cross's handwriting, the definition of
"E1=All Other Divisional Non-Billable Expenses" is amplified. The
amplification, however, does not mention commission. Rather, it states: "e.g.,
consultants, automobile expenses, etc., not covered under contract.” Cross first
stated that he was not sure whether this handwriting was his, but ultimately
testified that he had purposely omitted the word "commissions' in order to conceal
from Slosman that Cross was entitled to a commission that would be deducted

from profit before any bonus could be paid to Slosman. Cross also stated that the

word "commission” next to the discussion of Slosman's bonus. E. 2991-3007 (PX
31). Cross testified he had written the word in the course of discussing the
document with Simon and had stated that his commission had to be in the
agreement. E. 2509(b-d). Simon testified that he had discussions with Cross
about this versions of the agreement, which had been adapted from another
employee who received acommission rather than a bonus, and there were various
inconsistencies between commission and bonus in it. He stated, however, that
none of those discussions involved a claim by Cross for acommission or a
discussion of any letter agreement. E. 2699(d)-701(b), 2535(a-b).

12



word "etc." wasintentionally chosen to allow for a deduction of the commission,

while concealing the commission from Slosman. E. 2536(d)-37(d).

In describing the exclusion of the word "commissions' from the
parenthetical in the formula, as well asin the failure to make a deduction for
commissionsin the profit calculations, Cross repestedly used the word "we." E.
2501(c), 2537(b-d). However, he later admitted that he had not discussed with
either Prussia or Simon the exclusion of references to acommission in the
documents he showed to Slosman. E. 2549 (b-c), 2559(d)-60(a).

d. Final Bid And Salary Increase
In January 1996, ASPI submitted a second BAFO bid for $79.4 million, of

which approximately $70 million was software. E. 3180. Cross recommended
that ASPI include a 4 percent markup on approximately $66 million of the
software and no markup on the $3,000,000 pass through. E. 2494(d)-95(a),
2497(b)-99(a), 2571(d)-72(a). Simon approved the recommendation after
consulting Slosman. E. 2683(c-d).

Shortly thereafter, when it appeared that ASPI was likely to receive the
contract, Cross requested a $15,000 raise and a car allowance, stating that he
should be put on par with Slosman. Simon and Prussia granted these requests. E.
2568(a-d), 2608(a-b), 2673(b-c). Cross acknowledges that in making this request
he did not mention any alleged commission. E. 2568(a-c).

e. Meeting With ASPI's Accountant To Review
Cross'sFormula

In April 1996, because of Cross's continuing concern about the definition
of gross margin, Simon set up a meeting with ASPI's accountant, Lisa Cines, to
discuss Cross's gross margin formula. E. 2640(a)-42(c), E. 2673(d)-74(c), 3023
(DX6), 3082 (PX 10). Present were Cross, Cines, Prussia, and ASPI's in-house
counsel, Marc Simon. E. 2641(b), 2551(b). During the meeting, Cines expressed
concern that a 25 percent bonus for Cross might create a problem with Section

8(a) requirements that the minority owner (Prussia) be the highest paid person in
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the organization. Crossinsisted that the concern was not valid, stating that
because both he and Prussia would receive a 25 percent bonus they would be in
the same place. E. 2641(c-d), 2643(a-b).

If Cross was expecting a commission of three percent of the total price of
the contract, thereis no question that he would have made far more money than
Prussiaeven if they both received 25 percent bonuses. According to the profit
calculations performed by Cross, assuming he was planning to receive athree
percent commission, he would have expected a commission of either $700,000 or
$400,000 in the first year of the contract, and no one would receive a bonus
because ASPI would have lost money. According to the BAFO bid then pending
and on which ASPI ultimately won the contract, Cross would have received a

commission of approximately $476,000 per year, and he and Prussiawould each

have received 25 percent shares of any profit that was eft.° Yet, neither while
discussing the relative earnings of himself and Prussia, nor at any other time
during the meeting, did Cross mention that he believed he was entitled to receive a
commission of three percent of the total price of the contract. E. 2609(a-d),
2641(d)-42(a), 2643(b). Cross testified that he did not mention his commission to

10 Cross testified concerning plans he maintains he and
Slosman had for reducing the expenses underlying his initial profit calculations,
while increasing revenues by securing additional contracts and directly performing
hardware maintenance originally planned for subcontractors. E. 2495(a)-504(c).
He testified that under the contemplated scenario there would be a cash flow to
ASPI of approximately
$8 million (E. 2499(c) (mistranscribed as $80 million at E. 2518(a)). He then
testified as to profitability where expenses apart from his commission would have
been approximately $4 million under a"worst case" and $2.5 million under a"best
case" scenario. E. 2517(b)-18(a-b). Accepting those figures, and assuming Cross
was expecting the commission, under hisworst case scenario, during the contract
Cross would have earned approximately $475,000 per year in commissions, and
he and Prussia would have each earned approximately $85,000 per year in
bonuses. Under Cross's best case scenario, Cross would have earned $475,000
per year in commissions, and he and Prussia would each have earned
approximately $200,000 per year in bonuses.
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Cines when discussing the relative earnings of himself and Prussia because "I did
not fed the need to tell her because we were there to discuss the formula [for
calculating gross margin]." E. 2736(a-b).
f The AU Hearing

On May 13, 1997, the IRS awarded the contract to ASPI with a total
evaluated price of $79,375.350. E. 2837 (PX 3). Digicon Corp, alosing bidder on
the contract, protested the award, contending, inter alia, that ASPI did not have the
financial capability to handle the contract. In June 1996, a hearing was held
before an administrative law judge for the Board of Contract Appeals of the GSA,
in which Cross testified as ASPI's sole witness. E. 2551(a-d). Cross was called
back to testify a second time to address a chart created by Digicon to show that
ASPI did not have adequate cash flow to handle the contract. E. 2552(b-c).
Although Cross maintains that approximately 2.4 million dollars was due and
owing to him immediately upon the award of the contract (E. 2424(b), 2535(d),
2553(d)-55a), Cross did not mention any commission obligations ASPI would
assume upon the award of the contract. E. 2551(a)-55(c). Cross specifically told
the administrative law judge that ASPI had no obligation to pay anything up front.

E. 2554(b)-55(a). The protest was rejected. !

5 August 1996-April 1997: Commencement Of Contract,
Execution Of Sosman Agreement, Cross s Compensation
Plan, Related Contracts, Cross's Termination

ASPI began to perform the contract in August 1996, and Slosman executed
his agreement that month. E. 2678(a-b). Because Cross and ASPI could not agree

11 Cross was also deposed in connection with the
proceeding. E. 2551(c). However, he at no time mentioned the commission,
even to the ASPI's government contracts attorney. E. 2554(a), 2555(b), 2552(c).
Cross testified that he had answered all the questions the attorney had asked. E.
2582(b-c).



on fina terms of the agreement that had been based on Slosman's agreement,'2 on
September 11, 1996, Simon and Prussia provided Cross a one-page Compensation
Plan. The plan provided that Cross receive the previously agreed upon 25 percent
of gross margin on the IRS contract. The plan also provided that Cross could
receive additional bonuses including at management's discretion up to three
percent of fully burdened revenue of other contracts he had arolein securing. E.
2678(d)-80(a), 3176 (DX 14).

ASPI secured certain small contracts (Coast Guard and Army at Vint Hill)
as aresult of securing the IRS contract. Prussia and Simon testified that Cross
requested that ASPI give him 25 percent of the gross margin on these contracts,
but after Simon consulted with Slosman as to what role Cross had in securing the
contracts, ASPI agreed to give Cross a bonus of three percent of the price of the
contracts (which was less than the requested 25 percent bonusin the case of these
contracts). Simon and Prussia both stated that there was no discussion of a
January 17, 1992 |etter at the time of the discussions concerning these contracts.
E. 2610(b)-27(a), 2680(b)-81(d). During his direct examination Cross mentioned
no discussions that led to these payments. On cross-examination, he testified that
there had been discussions with Simon about whether the contracts "were new

business. .. and | should receive acommission,” but denied that he had originally
requested 25 percent of the profits. E. 2571(a-b).!3

12 Simon testified that Cross would not agree to sign
an agreement without a severance package that allowed him to continue to receive
the bonus on the IRS contract even if he left ASPI. E. 2677(c)-79(a).

13 Prussia tegtified that when Cross received his bonus checks he appeared to be
pleased and mentioned nothing about a belief that he was entitled to a three
percent commission on the IRS contract or a management bonus on the other
contracts. E. 2611(a-c). Simon testified that after Cross received the September
1996 compensation plan, on one occasion he complained about not having a
severance agreement and stated that if he was ever fired he would sue ASPI, but
said nothing to indicate that he believed he was entitled to a three percent
commission on the IRS contract and did not mention a January 17, 1992 |etter. E.
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In April 1997, Crossvisted Sosman torequest financial information on the
contract, advisng Sosman that he had a letter sating hewas entitled toathree
per cent commission on the RS contract and that he had retained an attor ney.
When Sosman questioned the commission, Cross showed him aletter and pointed
tothree per cent. Slosman called Smon, who told Siosman that Crossdid not have
a commission. Sosman then told Smon about Cross'sletter. E. 2709(b-d).

After thecall from Slosman, Smon examined Cross's personnel fileand
discovered a copy of the January 17, 1992 |etter. E. 2683(d)-84(b). Because they
felt they had been fair to Crossand he had taken advantage of the company by
failing to mention theletter duringthe cour se of securing the RS contract, Smon
and Prussia decided to terminate Cross, which ASPI did on April 15, 1997. E.
2611(d)-12(c), 2629(d)-30(d), 2683(d).

C. Post-Trial Proceedings

Thecasewastried between October 5 and October 13, 1998. At the close
of theevidence, ASPI moved for judgment asa matter of law on theclaim for a
three percent commission, identifying as basesther efor, inter_alia, (1) that Cross
had failed to satisfy the condition precedent that therevenue be generated solely
by him; and (2) that Crosswas precluded from recovering under grounds of
breach of the duty of loyalty, estoppel, and waiver. E. 1928-34.

On October 13, 1998, the court reserved ruling on the mation. E. 2740(a).
Thecourt then ingructed thejury and provided it a verdict sheet asking whether
Cross had proven by a preponderance of the evidence that there had been a
meeting of the mindsthat therewasa contract under which ASPI wasto pay Cross
three per cent of therevenues of the IRS contract, and whether ASPI had proven by
a preponder ance of the evidencethat Cross had committed a breach of hisduty of

2668(a-b). Crosstestified that in September hetold Simon " | still expect my

commission and bonus." E. 2507(d). Healso stated that, after receiving hisfirst
bonus check in November 1996, he asked Prussawhy therewasno three per cent
commission in hischeck and no management bonuson the Vint Hill and Coast
Guard contracts. E. 2507(a-d).
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loyalty thereby waiving his right to compensation under the contract. E. 2743-46.
Thejury returned a verdict of "yes' to the first and "no" to the second question.
E. 2774(d). The jury also answered "yes" to a question of whether Cross had
proven by a preponderance of the evidence that ASPI was obligated to pay him
128 hours of vacation pay. E. 2746(b), 2774(d).

On October 14, 1998, ASPI argued that there was no evidence of a meeting
of the minds as to what constituted "revenue" and that Cross should be precluded
from seeking a commission on other than the "total billings" definition or revenue
that Cross had used in profit calculation worksheets. E. 2783(c)-84(b). Rejecting
these arguments, the court posed to the jury the question of what damages Cross

had incurred from the breach of contract as of October 14, 1998. The jury then
returned a verdict of $2,381,260.50. E. 2791(d)-92(a).

Counsd for Cross requested that judgment be entered pursuant to Rule 602.
The court denied that request, noting that it would be dealt with at a hearing to

resolve pending matters, which it set for October 21, 1998. E. 2792(a-b).!4
However, on October 16, 1998, prior to that hearing, the clerk's office entered a
judgment for $2,381,260.50. The judgment addressed only the commission and
not the vacation pay. E. 42.

Pursuant to Rule 2-532(b), ASPI's pending motion for judgment was
converted to a motion for judgment notwithstanding the verdict. E. 2797(d).
ASPI submitted a supplement to that motion. It argued that even if Cross's
testimony about telling ASPI principals that he believed he was entitled to the
three percent sales commission could be believed, ASPI was nevertheless entitled
to judgment under doctrines of waiver and estoppel because of Cross's admitted
failure to disclose a claimed commission to David Slosman or the administrative

law judge of the Board of Contract Appeals. E. 2039-
44. ASPI aso maintained

14 The court had reserved to itself, and not ruled on, Cross's clams for
management fees. E. 2782(b-c).
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that Cross was precluded from recovering because he had faled to make clear to
ASPI's principals that he believed he was entitled to the commission. It argued
that Crosss testimony to that effect was incredible as a matter of law, in that no
rational person could believeit. E. 2044-62.

At ahearing on October 21, 1998, the court granted ASPI's motion for
judgment notwithstanding the verdict with respect to Crosss claim for athree
percent commission on the IRS contract. E. 2808(a)-2810(d). The court held asa
matter of law that the January 17, 1992 |etter constituted an unenforceable
agreement to agree because it contained various uncertain terms and there was no
meeting of the minds. E. 2808(a)-09(b), 2809(d)-10(a)). The court also held that
as amatter of law Cross had waived any right to the commission because, by his
own admission, hefailed to mention it a times when he should have, including in
his dealings with the project manager and when testifying before the
administrative law judge. E. 2808(d), 2809(c). The court also found that, while
there was some evidence that Cross had mentioned his claimed commission, the
evidence was not credible and therefore could not support a defenseto the claim
that he had waived hisrights. E. 2808(d). The court also granted judgment
notwithstanding the verdict on Crosss clam for vacation pay (E. 2809(c-d)), and
directed entry of judgment on al claims including those as to which there had

been no jury verdict. E. 2810(a). ,age supra at note 14.

On October 29, 1998, ASPI moved the court for aconditiona grant of new
trial on grounds that the verdict was against the weight of the evidence, that the
damage award was excessive, and that Cross had presented testimony at trial that
he had not disclosed in discovery thereby prgudicing ASPI initsability to show
that the testimony was not true. E. 2087-94.15 On October 29, 1998, Cross

15 The last contention pertained both to Cross's
testimony about intentionally concealing his commission from Slosman and to
his testimony that he had attended a meeting at WDS on December 9, 1994, prior
to the meetings attended by ASPI principals. Cross had placed great weight on that
meeting in arguing that
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moved to alter or amend the judgment, inter aia, on grounds that ASPI had not
sought judgment at the close of the evidence on the basis that the January 17, 1992

|etter was not a contract. E. 2066-86.

At ahearing on January 14, 1999, the court granted ASPI's request for a
conditional new trial. It regjected Cross's claim that the motion was untimely and
found that the verdict was against the weight of the evidence and that the damage
award was excessive. E. 2833(b). The court also rgjected Cross's claims that the

judgment notwithstanding the verdict had been inappropriate. 1.1

[I. FACTS RELATING TO THE CROSS-APPEAL

ASPI cross-appeals from the denial of its motion for partial summary
judgment raising the issue that the January 17, 1992 |etter was not a contract.
ASPI aso appeals from the court's denial of sanctions against Cross. The facts

relating to these issues are set out below.

Cross brought this suit against ASPI, Bevin Prussia, Borah Simon, and
certain other defendants seeking to recover the three percent commission on the
IRS contract and certain other relief related to Cross's employment.’® Cross also
brought a fraudulent conveyance claim seeking to set aside a sale of certain assets
of ASPI on grounds that the sale rendered ASPI insolvent and had been
undertaken to remove assets from Cross's reach. E. 101-02. The sale was
finalized in September 1995 (E. 1407-14, 1407-14, 1601), four months before
ASPI'sfina bid on the IRS contract.

he met the criterion "generated solely by you" with respect to the IRS contract. E.
2748(c-d). ASPI maintained that, as with Cross's testimony about Slosman, the
testimony was directly contrary to plaintiff's deposition testimony. ASPI argued
that Cross's failure to mention the meeting in his deposition precluded ASPI from
showing that the trial testimony was false (E. 2092-94), and presented evidence
that it maintained showed that the testimony was false. E. 2092-2232.

16 Cross al'so sought $2,345,915.40 reflecting a management fee that was 30
percent of the gross profit margin which was cal culated without deduction of the
claimed commission. E. 99-100.




20

19



On October 29, 1997, before discovery, Cross moved for partial summary
judgment on the three percent commission. E. 123-27. The motion was denied
without argument on December 17, 1997. E. 159.

During discovery, Cross provided interrogatory answers. E. 2155-92. In
the answers, he stated that until September 1996, Simon and Prussia had led him
to believe that they would honor their commitment to him. E. 2171. However, he
described no occasions during the initial bid process in which he discussed his
commission with Simon or Prussia. Cross described his formulas for calculation

of gross margin of the division as efforts he had undertaken on behalf of himself

and Slosman to ensure that gross margin was "precisely defined" and would not be
left deliberately vague by ASPI. E. 2169-70. He stated that he made all final
decisionsin cost strategy in consultation with Slosman. E. 2179. He described his
actions in setting up a meeting of ASPI's principals in terms that would mean that
he never attended a December 9, 1994 meeting with the staff of WDS prior to the
meeting of the principals of WDS and ASPI. E. 2177-78. His testimony about
such a meeting, however, would later be the aspect of his evidence that the
contract was "generated solely by" him to which his counsel would give the

greatest emphasis in closing argument. E. 2748(c-d).

On the first day of his deposition, Cross testified about the January 1995
discussion with Simon and, in doing so, made clear that he had made no reference
to the commission. E. 1050-51. Later in the deposition, he described the same
conversation, this time saying that he did mention "commission.” E. 1054-55.
Confronted with the profit calculations, he testified that he did not remember for
whom he had prepared them and why he had failed to mention that his
commission would be deducted. E. 1106-10. With respect to his formulas for
calculating gross margin he testified that he did not know how the parenthetical
material got written below category E-1 in what would become Defendant's
Exhibit 6. E. 1961-62. He acknowledged that he had failed to tell Slosman about

the commission until April 1997. However, when questioned about the documents
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underlying hisprofit calculations, he stated that they were not discussed in
connection with Sosman's agreement and would not respond to questions asto
whether they mided Slosman concer ning the amount of hisbonus. E. 1097-1105.
Asin theinterrogatory answers, Cross sresponsesto questions concer ning the
actionshetook after being contacted by Wilson precluded the occur rence of the
meeting with WDS personnel that hewould later testify about in court. E. 2195
2207.

On March 10, 1998, Crossagain moved for partial summary judgment on
the three per cent commission, thistime also seeking summary judgment on his
claim for treble damages on the commission. E. 176-200. | n opposing the motion
(E. 950-1019), ASPI pointed out testimony adduced in Cross's deposition
concerning hisfailureto reveal to Slosman and ASPI'sprincipalsthat hewas
claiming a three percent commission. E. 972-77, 994-1001. ASPI also noted that
in Cross s deposition he had been confronted with, and had been unableto
explain, thedocumentshe had created that wereinconsstent with hisclaim for a
commission. E. 999-1001. ASPI sought sanctionsagainst Crossfor filing the
second motion for partial summary judgment without providing additional
material support for it and without mentioning evidence concer ning his conduct
that he knew ASPI would maintain precluded such a claim. E. 953-56.

ASPI alsorequested that the court grant it summary judgment asthe non-
moving party, among other reasons, because Cross sfailureto disclose the claim
for acommission to Smon, Prussia, or Sosman precluded hisrecovery under
doctrines of waiver, estoppel, and breach of loyalty. E. 956-58. In maintaining
that there existed no genuineissue of material fact concer ning whether Cross
disclosed hisclaim to Simon or Prussia, ASPI cited Cross sinability in deposition
to provideareason for the absence of any referenceto hiscommisson in the profit
calculationsthat he had shared with Smon, Prussia, and Slosman. ASPI also

maintained that Cross s contradictory testimony concer ning his having mentioned
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the commission to Simon in January 1995 could not create a genuineissue of
material fact. E. 994-1001.

ASPI also sought summary judgment on the groundsthat thelanguage
"eligibleto participate’ inthe January 17, 1992 letter rendered the letter an

unenfor ceable agreement to agree or madeit too vagueto enfor ce. E. 1002-04.

On May 8, 1998, ASPI filed itsown motion for partial summary judgment.
E. 1442-70. It formally reasserted the groundsfor summary judgment on the
commission that it had advanced in the opposition to Crosssmotion (E. 1446-47),
but gave particular emphasisto Cross'sacknowledged failureto disclosethe
commission to Slosman. E. 1448. In addition, ASPI moved for summary
judgment on the fraudulent conveyance claim. E. 1209-44. ASPI also sought
sanctionsfor pursuit of that claim because Crosswas maintaining in the action that
he had secured a contract that washighly profitablefor ASPI even after paying his
commission, while at the sametime maintaining that the sale of unrelated assets
had rendered ASPI incapable of paying the commission. E. 1211-12, 1242-43.

On May 22, 1998, Cross submitted oppositionsto both motions (E. 1515-

43, 1549-56), including extensive affidavits of Cross (E. 1557-1714). Cross
maintained that the affidavits established a " plethora of factual disputes’ that
precluded summary judgment for ASPI on the commission. E. 1520. With
respect to theadmitted failureto disclose the commission to Slosman until April
1997, Crossrelied on an obvioustypographical error in Sosman's affidavit—
where Sosman stated " April 1995" rather than " April 1997" (E. 1486-87)—to
assrt that " therecan be no breach of loyalty on Mr. Crossspart asMr. Sosman

aversthat he knew about the commission in 1995 ayear befor e the contract

award..." E. 1532 (footnote omitted), 1648. ace E. 1785-92.

In the affidavits, Cross stated that Fehad mentioned his commission to
Simon during the January 1995 discussion. E. 1565, 1589, 1616. He said nothing,

however, to suggest that he had omitted hiscommission from any document in




order to conceal the commission from Slosman. Rather, he sated that he had
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wanted aformulafor the calculation of grossmargin in order to avoid any later
misunder ganding. E. 1631. Though hewould later testify at trial that he had led
Slosman wrongly to believethat thefirs bid had a 2.5 per cent softwaremarkup in
order to mislead WDS (E. 2492(c)-93(b)), in an affidavit Cross stated that
Slosman had known at thetimethat thefirst bid had a three percent markup. E.
1582, 1645-46.

ASPI filed aresponse (E. 1782-1813), pointing out that Cross, having no
explanation for thefailuretoinform Sosman asto any claimed commission, had
relied on what he and hiscounsel knew with 100 percent certainty to bea
typographical error to claim that Sosman already knew about the commission in
1995. E. 1783-92. ASPI argued that thisand other aspectsof Cross soppostion,
including the changed story about mentioning the commission to Simon in the
January 1995 discussion (E. 1803-08), showed that the case had been prosecuted
in bad faith and provided additional reason for sanctions. E. 1783-84.

At ahearingon May 28, 1998, the court questioned why Crosshad filed a
second mation for summary judgment and how it was different from the onethat
had been denied. E. 2305. After initially maintaining that there wasnow an
admission of a contract, Cross s counsel essentially acknowledged that ASPI

clearly could raiseissues of fact. E. 2307-09.

Thecourt also denied ASPI'smotion for summary judgment on the
commisson because of factual disputes, but granted ASPI'smotion for summary
judgment on the fraudulent conveyance claim. E. 2321-28. The court then ruled
that all sanctionsmotionswould be determined after trial by thetrial judge. E.
2339-41.

At trial, Crossfor thefirs time sated that he had purposdy excluded his
commission from documents he prepar ed specifically in order to deceive Sosman,
and that he had mided Slosman to believethat theinitial software markup was2.5
per cent. When Slosman testified, Cross s counsal sought to dlicit from him that he
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had filed an affidavit Sating that he knew about the commissionin 1995. E.
2712(a-c).

Beforetheend of trial, ASPI moved for dismissal and for sanctionson
groundsrdated to Crosssactionsin responding to ASPI's contentions concer ning
Slosman, including his counsd's effort to deceive the jury concerning Sosman's
knowledge by diciting testimony based on a typographical error in Slosman's
affidavit . E. 1943-55. ASPI argued, among other things, that if Crossstrial
testimony wastrue, then his deposition testimony that he did not remember why
he had failed to include hiscommission on the documents he had prepared was
false. E. 1949-50.

At trial, Crosshad alsofor thefirst timetestified concer ning a December 9,
1994 meeting wher e he met with various WDS staff before the meeting of the
principals. E. 2487(a-b). In closing argument, in support of the contention that
Crosssactionsin bringing the contract to ASPI qualified him for the commission,
Cross scounsd termed thistestimony as evidencethat Crosswas" marketing,
marketing, marketing" ASPI to WDS. E. 2748(c-d).

Following the grant of judgment notwithstanding the verdict, the court
treated the pending sanctions motions. ASPI argued that in addition to those
previoudy advanced, grounds for sanctions exiged in the fact that plaintiff had
provided testimony about the December 9, 1994 meeting that was inconsistent
with his prior depostion tegimony, and that he had demonsrably committed
perjury at trial. E. 2816(b)-17(d). The court then denied all pending sanctions
motionswithout opinion. E. 2817(d), 2818(b).
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. APPEAL

A.  TheCircuit Court Properly Ruled Both That TheJanuary 17,
1992 L etter WasNot A Contract And That CrosssConduct In
Any Event Precluded HisRecovery Of The Three Percent
Commission

Cross argues that the court improperly set asdethejury verdict on the three
percent commission. Cross contends that the circuit court improperly ruled that
the January 17, 1992 letter was not a contract. He maintains both that the ruling
was incorrect on the merits (Br. at 10-19), and that ASPI failed to argue that the

letter was not a contract in its motion for judgment at the close of the evidence.

Id. at 23-25. Cross aso argues that the court erred in finding that his conduct
precluded hisrecovery even if the letter did congtitute a contract. He maintains
that there was ample evidence to support the jury's verdict and that the court
improperly intruded into the consideration of credibility issues. Id. at 19-23.
Cross also maintains that the court improperly considered A SPI's breach of
loyaty defense. JA. a 21.

ASPI shows below that the court's reasoning in concluding that there was
no contract was sound and that the court appropriately consdered theissue. ASPI
aso showsthat even if there were a contract, the court correctly held that Cross's
admitted failure to mention the commission at times that he should have precluded
his recovering. The court's determination is supportable under doctrines of breach
of the duty of loyalty, waiver, and estoppel. ASPI also shows that the court
correctly determined that Crosss testimony that he mentioned his commission to
ASPI's principal s was incredible as a matter of law. However, the court's
conclusion that Cross's conduct precludes his recovery would stand regardless of
correctness of the court's determination as to the incredibility of Cross's

testimony.
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1 The Circuit Court Correctly Held That The January 17,
1992 L etter WasNot A Contract.

a TheJanuary 17, 1992 L etter 1s An Unenforceable
Agreement To Agree.

The circuit court concluded that ASPI was entitled to judgment
notwithstanding the verdict on the basisthat the January 17, 1992 letter did not
" congtituteacontract." E. 2808(d). The court noted the uncertainty of theterms
"revenue' and " generated soldly by you," alongwith theimplication in thephrase
"digibleto participate” that the commission was not guar anteed. Reasoning that
the meaning of " revenue' and " generated soldy by you™ could only be determined
by speculation, which "is not something that the court can do" and "isnot
something ajury should do," it concluded that theletter " at best isan agreement to
agree" and unenforceable. E. 2808(d)-09(b). The court'sdecison to set asidethe

jury'sverdict on thisbasiswas proper.

Crossdoes not contest the fundamental legal proposition that " no action
will lieupon a contract, whether written or verbal, wher e such a contract isvague
or uncertain in itsessential terms." Robinson v. Gardiner, 196 Md. 213, 217, 76
A.2d 354 (1950); see also DeBearn v. DeBearn, 126 Md. 629, 95 A. 476, 477
(1915) (" Thereisno more settled rule of law, in actions based upon contractsthan

that, if the contract sued upon . . . isvague or uncertain in itsterms, no action will
lieuponit."). Asthe Maryland Court of Appealsexplained in Robinson v.
Gardiner:
Theparties[to a contract] must expressthemsavesin such termsthat it can
be ascertained to areasonable degree of certainty what they mean. If the
agreement be so vague and indefinitethat it isnot possibleto collect from it
theintention of the parties, it isvoid because neither the court nor jury

could make a contract for the parties. Such a contract cannot be enforced in
equity nor sued upon in law.

Under thisgeneral principle, an " agreement to agree” isnot enfor ceable. agg
Horsey v. Horsey, 329 Md. 392, 420, 620 A.2d 305, 319 (1993); Helferstay v.
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Creame, 58 Md. App. 263, 274, 473 A.2d 47, 52 (1984) (" agreementsto agree"
are unenfor ceable because of " vagueness').

Thefactual setting of this case highlightsthe uncertainty of thetermscited
by the court. The court noted that, while people might initially believe they
understand what " revenu€e’ means, theletter leaves many questions about that
term unanswer ed. Theseinclude (a) whether Crosswould be entitled to $2.3
million (representing 3 per cent of thetotal evaluated price) or a per centage of
"billings' (areferencetothe" total billings' figure Crossused in his profit
calculation that treated only the handling char ge on the software part of the
contract asrevenue actually gener ated by the contract); (b) whether the payment
would be due when the contract was awar ded (as Cross claimed), or asrevenues
werereceived (asCrosstegttified was ordinarily done); (c) what would happen if
the IRSdid not renew itsoptions;, and (d) what would happen if Crosswere
terminated for cause or no cause. E. 2809(a-b). One could add to thelist whether
Crosswould recelve a commission on pass through paymentssuch asthe

$3,000,000 char ge on which herecommended that ASPI add no markup.?

Compar ableissues of interpretation surround the phrase” soldly generated
by you." At oneextremeisCross'sclaim that hewould meet thecriterion if
someone called the company and the call wasreferred to him because Prussawas
out. E. 2424(a-b), 2613(d)-14(a). Closer to the other extreme arethe
circumgancesinvolved with Cross s effortsto securethe DOE contract, where, in
addition to forming a team of subcontractors, Crosswould preparethe proposal
and manage the contract. E. 2602(d)-03(c), 2613(d)-14(a). The letter smilarly

17 The meaning of theword " revenue" wasalso
critical for determining the proper amount of damages. Thus, in order to
determinethe proper amount of damages, thejury once again wasrequired to
engage in imper missible speculation asto the meaning of theword " revenue." age
DiLeov. Nugent, 88 Md. App. 59, 79, 592 A.2d 1126, 1134 (1991), cert. granted,
325 Md. 18, 599 A.2d 90 (Dec. 12, 1991) (holding that a damage award " may not be
basad on speculative, remote or uncertain damages').
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provides no answer to the question of whether Crosswould automatically be
entitled to a three per cent commisson on contractsthat ASPI secured asadirect or
indirect result of securing the RS contract (such asin the case of Coast Guard and
Vint Hill), aswdl asany rebidding ASPI might later do on RS maintenance work
ether ascontractor or subcontractor.

Therange of potential meanings of theseter msillustrateswhy that letter

could only beinter preted asan agreement to agree. Thus, thecourt's
determination was correct.

Citing authority that contracts should not beinter preted tolead to absurd
results, Cross arguesthat theletter could not have left it to ASPI'sdiscretion to
pay Crossacommission becauseit does not make sensefor Crossto have entered
an agreement whereby ASPI could deny hiscommission arbitrarily. Br. at 17.
But, thereisnothing inherently illogical about an arrangement whereby an
employee earning a $75,000 base salary sharesin discretionary incentive
paymentsunder terms deter mined when the opportunity isidentified. The
employee could terminate hisemployment if the employer failed to exerciseits
discretion fairly. The absurd result is one wher e the employer would be
committed to an arrangement wher eby the commisson would be paid even if the
contract provided insufficient return to the company to cover the commission.

CrosscitesVincent v. Palmer, 179 Md. 365, 19 A.2d 183 (1941), asa
" closdy analogous case,” wherethe Court of Appealsupheld an employeesclaim

for 10 percent of net profits. Br. at 11-12. In doing so, the court cited the policy
favoring upholding agr eementsto pay employees shares of profits because that
fostersbetter under sanding between employersand employees. Id, at 370-71.
Such a congderation does not apply to a salescommisson wherethe employee's
interest in ensuring the commisson couldTead him to bid a contract in termsthat
would be disadvantageousto the company.

Crossalso citesBorn v. Hammond, 218 Md. 184, 188, 146 A.2d 44, 47
(1958), for the propostion that ambiguoustermsin an agreement do not render it
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void and unenforceable. Br. at 16. However, the quote Crossdrawsfrom Born

states only that a contract is not rendered unenfor ceable " merely because the
partiesdo not supply every conceivable detail or anticipate every contingency that
may arise." Ld, Inthiscase, theambiguitiesin theletter pertained to essential
issues. whether Crosswasdigibleto receive the commission at all and how any
such commission would be calculated. Theinter pretation of theseterms could
hardly be characterized as" details' or " contingencies." Rather, they constituted
theheart of the contract'sterms.

Crossarguesthat, though key termsare ambiguous, extrinsic evidence
establishestheintent of the parties. Br. at 13. In making thisargument, however,
Crossserioudy distortstherecord. First, with respect totheterm " digibleto
participate,” Crossmaintainsthat Prussainterpreted thislanguageto mean that it
wasonly necessary for the ASPI employeeto identify thebusnessand for ASPI to
get it. Br. at 14. However, in the portion of thetranscript cited by Cross, Prussia
wasreferring to hisown agreement with ASPI and Smon's agreement with ASPI.
E. 2436(a-b), 2885-97 (PX10). Those agreements do not contain the term
" digibleto participate in an executive compensation plan” or therdated phrase of

" generated soldy by you." 18

On theissue of what " revenue' means, Cross cites his own testimony that
asareault of " pre-employment negotiations' he understood that his commission
was to be "three percent of the total value of the
contract." Br. at 15. But the

1s Rather they state: " The Employer agreesto pay you, asan additional incentive
to develop new business and procur e contracts on behalf of the Employer, an
amount equal to three percent (3%) of thetotal value of all contractsthat are
procured through the efforts of Employee.” E. 2886. M oreover, the agreements
then go on to satethat the per centage will not be paid until after the company
receives payment for services, and they make specific provison for deductions of
amountspaid to " any other employee, independent contractor, agent or consultant
for ther assstancein procuring any such contract." E. 2887. Further, they make
specific provison concer ning payment of theincentivein the event of the death,
voluntary retirement, or other termination of the employee. E. 2895.
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testimony does not demonstrate a mutual understanding or agreement on the
phrase "total value" in general, or with respect to the varied questions that the
court observed had been left unanswered. Cross also cites testimony by Prussia
that the language of his agreement was "basically the same" asthat of Cross's.
However, that statement does not make the language in fact the same, which it was
not. Nor does it answer the underlying question of what "revenue" meant in
Crosssletter or "total value of all contracts' meant in Prussia’s contract. Finally,
the dictionary definitions Cross cites for "revenue” (Br. at 15) do not establish that
Its meaning is unambiguous in the context of this agreement. With respect to the
phrase "generated solely by you," Cross again relies on statements by Prussia that
pertain to Simon's and Prussia's agreements. Br. at 15. As demonstrated above,

however, those agreements do not contain the language in dispute.

In sum, while interpreting the evidence in the light most favorable to the
Cross, the court correctly determined as a matter law that on its face the letter was
too vague to constitute a contract, and that, given the vagueness of certain terms,
the letter could constitute no more than an agreement to agree. That was a proper
legal conclusion. Robinson, 196 Md. 217, 76 A.2d 356.

b. The Court Properly Consdered The | ssue Of
Enforceability.

Cross argues that the lower court erred in granting judgment in ASPI's
favor based on the absence of an enforceable contract because ASPI did not raise
theissuein its motion for judgment. However, the court correctly addressed the

issue for two reasons.

First, ASPI raised the sufficiency of the terms of the January 17, 1992 letter
in its motion for judgment at the close of the evidence. It did so by seeking
judgment with respect to the issue of whether Cross had satisfied the conditions
precedent specified in the January 17, 1992 letter that the revenue be "generated
solely by" Cross. The question of whether the revenue was generated solely by
Cross subsumed the issue of whether that phrase in the January 17, 1992 |etter
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provided sufficient specificity to constitute a contract. Thus, ASPI's renewed
motion for judgment raised that issue. Moreover, prior to the submission of the
damages question to the jury, ASPI orally moved the Court to rule as a matter of
law that the term "revenue” was insufficiently defined to alow the jury to award
damages without speculating, arguing that there was no "meeting of the minds

with respect to what constitutes revenue." E. 2783(a).

Thereis no merit to Crosss contention (Br. at 23-24) that he was somehow
"sandbagged" with respect to the issue of the contract's enforceability. Thiswas
not a situation where any action of ASPI led Crossto fail to present evidencein
support of the enforceability of the letter. Cross does not claim, nor could he, that
there is any evidence he might have presented if the motion for judgment had
explicitly identified the lack of enforceability of the letter as a basis for judgment.
Thus, the circuit court did not err in examining the central issue of whether the

January 17, 1992 letter was an enforceable contract.

Second, ASPI raised the issue of the absence of an enforceable contract in
its motion for summary judgment. E. 956-58, 1002-04, 1446-47. The court

denied that motion. E. 2328. It was within the court's discretion to reconsider that

decision at any time before a final judgment, Associated Realty Co. v.
Kimmelman, 19 Md. App. 368, 374, 311 A.2d 464, 467 (1973), and the court was
not bound by the prior ruling of a different trial judge. Gertz v. Anne Arundel
County, 339 Md. 261, 661 A.2d 1157 (1995). Hence, even though the court

treated the issue in terms of ajudgment notwithstanding the verdict, it was within

the court's power to reach the same result on the basis of the motion for summary

judgment.

2 The Court Correctly Held That Cross's Conduct PrecludesHim
From Recovering A Commission.

In its renewed motion for judgment at the close of the evidence, ASPI
moved the court for judgment as a matter of law on grounds of breach of loyalty,

waiver, and estoppel. E. 1929-34. Under the first doctrine, an employee who
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breaches a duty of loyalty forfeits compensation that would otherwise be due to
him. See Maryland Credit Fin. Corp. v. Hagerty, 216 Md. 83, 139 A.2d 230

(1958).1° Under the doctrine of waiver, a person may not pursue a claim when he

has acted in a manner inconsistent with hisintending to pursue a claim, thereby
creating an implied waiver. agg Evelyn v. Raven Realty Co., 215 Md. 467, 471-

73, 138 A.2d. 898, 900 (1958).20 Under the doctrine of estoppel, apersonis
precluded from asserting a claim as aresult of the same type of conduct
congtituting waiver, coupled with the other party's detrimental reliance. ag_Q
Benson v. Borders, 174 Md. 202, 219, 198 A. 419, 427 (1938).

The court cited only breach of the duty of loyalty and waiver in
determining that Cross's conduct precluded his

recovery. Each of the doctrines

19Cross argues that the defense was not properly raised because it was not
asserted in the answer, and that, though the court allowed it to be asserted on the
basis that a breach of loyalty claim was included in the counterclaim, the
counterclaim on breach of loyalty involved a different issue. Br. at 21. However,
the authority on which Cross relies for the proposition that the defense of breach
of loyalty iswaived if not specifically asserted in a pleading has recently been
overturned with respect to the pertinent holding. See Br. at 21 (citing Liberty Mut.
Ins. Co. v. Ben Lewis Plumbing. Heating & Air Conditioning. Inc., 121 Md. App.
467, 710 A.2d 338 (1998)). The Court of Appeals held that a general denia in
accordance with Rule 2-323(d) is sufficient to raise any affirmative defense other
than those specifically enumerated in Rule 2-323(g). ao Liberty Mut, Ins. Co. v.
Ben Lewis Plumbing. Heating & Air Conditioning. Inc., No. 91, 1999 WL
387538, *5-7 (June 15, 1999). ASPI included such a general denial to Cross's
breach of contract claim initsanswer. E. 112.

20 Appellant cites Kiley v. First Nat'l Bank of Maryland, 102 Md. App. 317,
331, 649 A.2d 1145, 1151-52 (1994), for the proposition that awaiver involves an
"intentional relinquishment of a known right," and argues that there was "no
evidence that Cross intentionally relinquished his right to compensation.” Br. at
23. However, neither Kiley nor the cases on which it relies suggest that awaiver
cannot be implied from the conduct of a party that creates an inference that he
does not intend to assert aright. E.g., Gould v. Transamerican Assocs., 224 Md.
285, 294, 167 A.2d 905, 909 (1961). Nor could the absence of knowledge of the
January 1992 letter on the part of ASPI preclude awaiver. Cross's actions created
the inference that he intended to assert no prior right whatever.
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would apply to the course of conduct on which the court based its ruling.?* As
shown below, taking into account the high standard for grant of ajudgment
notwithstanding the verdict identified by Cross, Br. at 9, the court's decision to
overturn the verdict was justified.

a Crosss Acknowledged Conduct Congtituted Waiver,
Estoppd, And Breach Of Loyalty.

The Court initially stated that Cross waived any contractual right he had to
the commission by his actions in dealing with David Slosman and in the hearing
before the administrative law judge. E. 2808(d). In explaining its reasoning, the
court noted that Cross had failed to mention his commission "time after time when
it was not only appropriate that it be mentioned but that it was really necessary
that it be mentioned.” E. 2809(c). The court then pointed out that Cross admitted
that he had not mentioned the commission during times "when there were dealings
with Mr. S osman and when there were other dealings including matters before the

administrative law judge." id. The court thus recognized that there were a variety

of situations where Cross acknowledged that he had failed to mention the
commission when he had a duty to his employer to mention any belief that he was

entitled to a commission. The dealings with Slosman and before the

administrative law judge were important such dealings. But there were others as

2! Two differencesin the analyses of the doctrines
warrant note. First, estoppel requires detrimental reliance on the party asserting it.
Here, such detrimental reliance included, at a minimum, bidding on the contract
without providing for the commission or securing an alternative arrangement with
Cross prior to bidding, and engaging Slosman under terms whereby he would
expect his bonus to be undiminished by a substantial commission. Second, waiver
and estoppel apply regardless of what Cross might have been thinking because his
actions led othersto believe that he was making no claim for a commission.
Breach of loyalty appliesif while Cross was taking these actions, he intended to
claim acommission (or believed he might ever otherwise use the letter against ASPI
with respect to the IRS contract). Taking Cross at his word as to what his intentions
were, breach of loyalty applies here in the same way as the other doctrines.
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wdll, including when he showed ASPI' s principals profit estimates and made

recommendations for pricing the contract.

Thetotality of instances in which Cross admits he did not disclose his claim
for acommission is sufficient to establish breach of loyalty, waiver, and estoppel
even if one completely accepted Cross's testimony about mentioning the
commission. Thus, while we show in the next section that there was
overwhelming support for the court's determination that Cross's testimony about
mentioning his commission was incredible as a matter of law, the court's ruling

stands without regard to Cross's credibility.

With respect to Slosman, Cross admits that while acting as an agent for
ASPI, he fraudulently induced Slosman to join ASPI while leading Slosman to
believe that there was no commission to be deducted prior to calculation of
Slosman's bonus. He argues, however, that Slosman knew that the estimates Cross
showed him were "worst case" and that Slosman ultimately earned more than the
estimate. Cross maintains that therefore Slosman "suffered no damages on which

to baseaclam." Br. at 20.

Cross's contention, however, ignores the fact that no commission was
deducted before Slosman received his bonus. More important, Slosman's
understanding was not that he would receive the bonus indicated, but that he
would receive 25 percent of profits. The $135,594 figure shown on the worksheet
was simply an estimate of what that profit would be estimate under certain
assumptions. Slosman believed that if the contract were made more profitable—
which, if it occurred, would largely occur through Slosman's efforts—he would
receive a 25 percent share of the additional profit. E. 2714(a). Moreover,

Slosman had a reasonable basis for such belief because that is precisely what
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Cross acknowledged the profit calculations and gross mar gin formulas he created
wer eintended to lead Slosman to believe.22

Crossnext arguesthat thefailureto disclose the commission to Siosman
actually served ASPI'sinterestsbecauseit facilitated ASPI'sreaching an
agreement with Sosman. Br. at 20. Cross does not, however, offer an
explanation for how it could possibly have been to ASPI's benefit to reach an

agreement with Sosman wher eby Sosman would expect a substantial share of a

profit calculated without regard to a commission that waslarger than the etimated
pre-commission profit. The obvious expectation isthat upon learning of the
deception, Sosman would leave or sue ASPI, or both. Cross also suggeststhat
concealment of a commission served ASPI'sinterests because it prevented
Slosman from communicating infor mation about the commission to WDSwhen
the companies wer e jockeying for shares of the profits. Br. at 20. He does not
explain, however, why an obligation of ASPI to pay three percent of thetotal price
to Crosswould reduce, rather than enhance, ASPI's ability toinsst on alarger
handling charge. Moreover, Cross has no explanation for why it would bein
ASPI'sinterest to continue to secur ethe services of Slosman without revealing the

commission even after ASPI won the RS contract.

Given the circumstances of hisinducement tojoin ASPI, thereislittle
doubt that ASPI would beliableto Sosman for abonusundiminished by Cross's
claimed commission. Assuming that Cross stestimony about intentionally
deceiving Slosman istrue, ASPI would likely also be liablefor fraudulent

inducement. Thus, certainly Crosssactionsin

inducing Slosman to join ASPI,

22 Assuming it were possibleto increase the profitability of the scenario
underlying Cross'sfirst work sheet, in order to cover Cross's $700,000
commission and ill makethe $534,376 pr ofit on which Slosman'sbonuswas
based, Slosman would have had reason to expect an additional $175,000. Under
the bid that eventually won the contract, Slosman'sloss would have been
$595,000, assuming the contract revenue was sufficient to cover Cross's
commission.
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and persuading Smon and Prussato pay him 25 percent of profits, meet the
elements of waiver and estoppd, and, taking Crossat hisword concerning his

belief that he was entitled to a commission, breach of loyalty aswell.

Crosssonly defenseto hisactions beforethe adminigtrativelaw judgeisto
maintain that commissonswerenot at issueand assert that hewasnot asked about
commissions. Br. at 20. He offersno response for his statement to the
administrative law judge that ASPI had no obligationsto pay up front. In any
event, given the size of the commission relativeto ASPI's other expenses, Cross
would had to have known that the commission was highly relevant to ASPI's cash
flow situation. Thus, assuming Cross intended to claim such a commission, his
failureto disclose would likely be deemed the concealing or covering up of a
material fact within thejurisdiction of a department or agency of the United States,
which isafelony under 18 U.S.C. 8 1001. Further, a perception that ASPI's
principalswereinvolved in the deception could cause them to be perceived as

involved in a conspiracy to violate that satute.

Regardless of Cross sbdliefs, however, hisactions constituted a waiver of
any commission, sincethey reflected an intention to claim no commission. They
also constituted a basisfor estoppd, sincethe failureto disclose a commission to
theadministrativelaw judge gave ASPI further reason to proceed with the contract
and its negotiationswith Slosman while believing Cr oss sought no commission.
Taking Crossat hisword about hisbelief that hewasentitled to a commission,
however, he also breached hisduty of loyalty to ASPI by subjecting it to sanctions

from thefederal gover nment.

A number of other admitted actionsby Crossalso support judgment for
ASPI under doctrines of waiver, estoppel, and breach of loyalty. He

acknowledgesthat he did not mention the commission prior to thesigning of the

teaming agr eement (E. 2544(a-b), 2546(a-b)), which could have made ASPI liable

to WDSIif ASPI failed to bid on the contract. He also acknowledgesthat hedid

not mention the commission when seeking approval on price proposals (E. 2597(a-
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b)), even when hisprofit estimatesindicated that ASPI would lose money if it had
to pay him athree percent commission. Even if thesewere" wor st case" estimates,
thereisno excusefor thefailureto point out that, if the wor st case happens, ASPI
would lose money, and that in any event, ASPI had a very long way to go before
the profits shown on the worksheet actually might berealized. Sgg Maryland
Credit Finance Corp., 216 Md. at 90, 139 A.2d at 233 (agent had duty toinform

principal of all information the principal would reasonably want to know); Avtec
Sys.. Inc. v. Peiffer, 21 F.3d 568, 576 (4th Cir. 1994).

Crossacknowledged that, apart from the alleged reference to a commission
to Smon on January 5, 1995, ther ewas no mention of a commission until at least
June 15. Seesupraat 9. That admisson isimportant in several respects. Firg, it
establishesthat Crossdid not mention the commission when showing theinitial
profit calculationsto Simon and Prussia. Second, it establishesthat Cross
submitted thefirs bid with an estimatethat it would lose money (assuming hewas
expecting a commission) while only once having previousy mentioned the
commission. Third, it establishesthat he did not mention the commission when
reguesting the bonusarrangement for Sosman. Just asCrosshad the obligation to
make surethat Smon knew that Crosswas claiming a commisson when Simon
approved abid that appeared not even to cover the commission, Cross had the
obligation to make surethat Smon and Prussia knew about the commission when

they agreed to pay Slosman 25 per cent of the prdfits.

Crossclaimed below that hedid not need totell Prussaor Smon at certain
times because they knew. E. 2597(b). But, by hisown testimony, at least until
June 1995, any belief he had that Smon and Prussia knew that hewasclaiming a
commission would have been based on (1) the one passing remark allegedly made
to Simon and (2) Cross'sbeliefsasto Simon'sand Prussia’s understanding of a
letter that had been in his personnd file snce 1992 but that had not yet formed the
basisfor a commission because no contract had yet been secured. Regar dless of

what might have been Crosssprior beief asto Smon'sand Prussia’'sknowledge
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of his claim for acommission, their failure to ask about his commission at the time
he showed them the profit cal culations put Cross manifestly on notice that they did
not know that Cross was claiming a commission of three percent of the total price
of the contract. The same holds for Prussia’'s and Simon's failure to raise an issue
about the commission when agreeing to pay Cross and Slosman 25 percent of the
profits. It holds as well for Simon's failure to question whether a 2.5 percent or
three percent markup on the software that comprised 90 percent of the contract
would be sufficient to cover Cross's three percent commission, much lessto do so

and leave something over for the company.

Despite this notice, repeated actions that Cross, by his own admission, took
toward Simon and Prussia between January 6, 1995, and June 1995, not only
failed to reveal the commission, but, particularly in the case of the profit
calculations and the gross margin formulas, would be expected to affirmatively
lead them to believe that there was no such claim. These admitted actions
constituted waiver, estoppel, and, assuming Cross had any intention of ever

relying on his January 17, 1992 letter, breach of loyalty as well.

For these reasons, as well as the conduct toward Slosman and the
adminigtrative law judge, Crosss admitted behavior precludes his recovery under

doctrines of waiver, estoppel, and breach of loyalty.

b The Court Properly Concluded That Cross's Testimony
WasIncredible AsA Matter of Law.

In a supplement to its motion for judgment notwithstanding the verdict,
ASPI detailed the reasons why Cross's testimony that he had told Simon and
Prussia about the commission and they had agreed he would receive it was
incredible as a matter of law, in that no rational person could believeit. E. 2049-
62. While noting that there was some evidence that Cross told ASPI's principals
about his commission, the court stated that "that evidence is not credible.” E.

2808(d). In context, that finding was a determination that the testimony was
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incredibleasa matter of law. Whilethe deter mination wasunnecessary tothe
result reached by the court, the deter mination was manifestly correct.

ASPI recognizesthat in ruling on a motion for judgment notwithstanding
theverdict a court must accept all credibletestimony that would support thejury's
verdict. Bartholomeev. Casey, 103 Md. App. 34, 51, 651 A. 2d. 908, 916 (1994).
Yet averdict cannot be based on testimony that isincredible. Arshack v. Carl M.
Freeman Assocs.. Inc., 260 Md. 269, 272, 272 A.2d 30 (1971) (upholding
directed verdict for defendant where uncontroverted testimony by defendant made

claimed infer ences from plaintiffstestimony untenable); Gatling v. Sampson, 242
Md. 173, 182, 218 A.2d 202, 207 (1966) (holding that question of whether to take
acasefrom thejury dependson whether thereiscredibletestimony asto liability,

and incredible testimony should be disregarded); Chesapeake & Potomacv.
Noblette, 175 Md. 87, 97, 199 A. 832, 836-37 (1938); seealso Holland v. Allied
Structural Stedl Co., 539 F.2d 476, 482-83 (5th Cir. 1976). Here the case for
concluding that the testimony was not credible is overwheming.

In appraisng the inherent incredibility of Cross's claim that he told ASPI's
principals that he expected to receive his commission, one hasto take into account
that Cross claims that, from the very start, he was told he would receive it. If that
weretrue, however, it isimpossibleto under ssand how Simon and Prussia could

havereviewed Cross's profit calculationswithout questioning him about the fact
that the commission would have morethan eliminated the profit. It isalso
impossibleto under stand how, in pricing the contract, Simon could ask Crossno
guestionsabout whether the markup on the softwar e could cover the commissons,
much lessto agreeto take no mark up on the $3,000,000 pass through charge
when that charge alonewould result in ASPI's having to pay Cross a $90,000
commission.23

2 One must also assumethat, though Simon and
Prussia knew about the commission, not only wer ethey unconcer ned about
agreaing to pay Crossand Slosman 25 per cent of any profitsthat might remain,
but they werealso
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If Cross was expecting the commission, it also impossible to understand
how, when he was provided a copy of Sosman's agreement to adapt to his own
circumgances, he could have eaboratdy marked the document to apply to him,
while making no r eference to the commission that—whether or not it entirdy

eliminated the gross mar gin—certainly would have dwarfed Cross's 25 per cent
shareof grossmargin. Further, whileit isdifficult to under sand why Crosswould
even take such painsto ensure a preciseformulafor calculating grossmargin if he
wer e expecting the commission, it isimpossible to under stand how he could
initially forget to make provision for the commission at all or ultimately fail to
makeit absolutely clear that hiscommisson would haveto be deducted beforethe
bonuses could be paid. It alsoisnot possible to under stand how Cross could
persuade Smon and Prussato give him araise and a car allowanceto put him on
par with Sosman, while neither he nor they saw fit to note that his commission
would cause him to earn far more money than Slosman, or, for that matter,
Sosman, Prussa, and Smon combined.

Throughout thisperiod, Craoss created document after document that was
entirely incongstent with his having informed anyone of hiscommisson. The
explanation for those documents--which Crossdid not remember until trial-- was
that they wereto decelve Slosman, " hopefully ... until thefinal bid went in." E.
2548(d). Y &, after thefinal bid went in, ASPI's accountant was asked to review
the version of Cross'sformulathat was supposedly designed to deceive Slosman.

unconcer ned about the subgtantial liability to Sosman that surely would result if it
werenct madeclear to Sosman that the commission would be deducted beforehe
received any bonus. Without noting that Simon maintained that he wasunaware
of any commission, Crossstatesthat " Simon participated in negotiating with
Slosman and discussed with him the potential profitability of the contract,” and

" Simon did not tell Slosman about Crosss3" Y ° percent commission.” Br. at 4.
These mideadingly presented facts merely render further unbelievable Cross's
claim that he had advised Smon of the commisson and Smon agreed he would
receiveit. If such werethe case, SSimon would have no interest in bringing
Slosman on board while unawar e that Cross's commission would be deducted
befor e calculating hisbonus.
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Then, at a meeting with Cross, Prussia, and ASPI's lawyer, no one mentioned
anything about a commission even when a question arose as to whether receipt of

25 percent of gross margin would cause Cross to earn more than Prussia.

In sum, these and other aspects of the conduct of Cross and each of the
other involved individuals make it impossible for a reasonable person to believe
Cross's claims about mentioning the commission to Simon and Prussia. The court
therefore correctly concluded that such testimony was incredible as a matter of

law.

B. The Court Properly Granted A Conditional New Trial.

The circuit court granted ASPI's motion for a conditional new trial on the
grounds that the verdict was against the weight of the evidence and that the
damage award was excessive. E. 2833(b). In maintaining that the motion was
improperly granted, Cross argues both that ASPI's October 19, 1998 motion was
not timely because it was filed more than ten days after ajudgment on the verdict
had been entered and that the court abused its discretion in granting the motion.

Br. at 26-29. Cross's contentions are without merit.

The jury verdict on October 14, 1998, resolved only the claims for
commission and vacation pay. The court had still to rule on issues it had reserved
to itsdf, including claims for a management fee on the IRS contract and claims for
treble damages. Recognizing that a final judgment would have been inappropriate
until such claims were addressed, counsel for Cross asked the court to enter
judgment pursuant to Rule 2-602. E. 2792(a-b).

Rule 2-602(b) allows for a court to direct the entry of afinal judgment
resolving fewer than al claims"[i]f the court expressly determinesin awritten
order that thereis no just reason for delay.” However, the court refused Cross's
request indicating that it would deal with the matter at a hearing, which the court
then scheduled for October 21, 1998. E. 2792(a-b). Thereafter, the court did not

Issue awritten order for afinal judgment on less than all claims as required by
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Rule 2-602(b), nor did it court treat thejury verdict asa special verdict and
providefor immediate entry under Rule 2-601(a).

Neverthdess, the clerk entered a judgment dated October 16, 1998, based
on thejury verdict, in theamount of $2,381,260.50 (though not addressing the
vacation pay claim on which the jury also had found liability). Meanwhile,
pursuant to Rule 2-532(b), as aresult of the verdict, defendant's motion for
judgment filed prior tothe verdict, and on which the court had reserved ruling,
was automatically converted to a motion for judgment notwithstanding the verdict.

E. 2794(d).»# At the hearing on October 21, 1998, the court overturned the jury
verdicts on the three percent commisson and the claim for vacation pay. It also
entered judgment for defendantsas to all matters. E. 2810(a).

ASPI then moved for the conditional grant of a new trial on October 29,
1998, within ten days of the date on which the court entered judgment on all
claims. When plaintiff raised the issue of the timeliness of the motion for a
conditional new trial at the hearing on October 21, 1998 (E. 2831(c-d)), counsel
for ASPI pointed out that it had been ASPI'sunder standing that no judgment
would beentered until the hearing of October 21, 1998, and that in any event the
grant of judgment notwithstanding the verdict voided the earlier judgment. E.
2832 (c-d). Thecourt ruled that the motion wastimely. E. 2833(b).

Thecourt was correct that ASPI'smotion wastimey. Apart from thefact
that on October 14, 1998, the court indicated it would not enter judgment until the
next hearing, the document entered on October 16, 1998 was insufficient to

congtitute final judgment asto the three percent

commission. aes Rohrbeck v.

24 Crossisincorrect that ASPI filed itsmotionsfor judgment notwithstanding
the verdict on October 20, and 21, 1998. Br. at 27. The motion for judgment
notwithstanding the verdict on the three percent commission and vacation pay had
been pending sincethejury verdict. On October 20, 1998, ASPI filed a
supplement to the pending mation, containing additional argument. E. 2036-65.
ASPI did fileon October 21, 1998 a motion for judgment notwithstanding the
verdict on damages. E. 2027-35.
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J.ohrbeck, 318 Md. 28, 566 A.2d 767 (1989) (holding that to be afinal judgment,
aruling must beintended by the court asan unqualified, final dispostion of the

matter, and, unlessthe court properly acts pursuant to Rule 2-602(b), a ruling must
completethe adjudication of all daimsagaing all parties); seealso Stephenson v.
Goins, 99 Md. App. 220, 636 A.2d 481 (1994). The court, which is peculiarly

suited for determining such mattersasitsintent in issuing an order, properly

determined thefiling to betimely.

With respect to whether the court abused itsdiscretion in granting the
motion, Crossclaimsthat the court merely made™" conclusory and unexplained
statementsthat the verdict was 'against the weight of the evidence' and
‘excessive'" Br. at 29. The court, however, noted that the detailswer e contained
initsprior ruling on the motion for judgment notwithstanding the verdict. E.
2833(b).

Therethe court had not merely found that the verdict may be wrong--which
isthe standard for grant of a new trial wheretheverdict isagainst the weight of

the evidence (see Thodos v. Bland, 75 Md. App. 700, 542 A.2d 1307, 1309
(1988))--but that it certainly waswrong. E. 2808(c)-10(a). The court also had

noted that jury had awarded $2.3 million, even though therewere questionsasto
whether the IRSwould exer ciseits optionson the contract. E. 2809(b). In any
event, an immediate award of $2.3 million in commissionsto be paid not only
befor e the revenues on which the commission isbased arereceived, but also for

revenuesthat may never bereceved, justifiesthe court'sruling on excessiveness.

Crosscitesan apt passage from Buck'sv. Cam's Broadloom, 328 Md. 51,
59, 612 A.2d 1294, 1298 (1992) concer ning why the " opportunity of thetrial
judgeto fed the pulse of thetrial and to rely on hisown impressionsin

determining questions of fairnessand justice" has caused the Court of Appealsto

accord atrial judge broad discretion in deter mining whether to grant or deny anew
trial. Br. at 28. That reasoning is precisely why thetrial court's exercise of its

a4



discretion should beleft undisturbed in thiscase.
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Finally, in light of thetrial court'sviewsasto the appropriateness of a new
trial, even if the court lacked authority to grant the motion for a conditional new

trial dueto untimeiness, should this Court overturn thejudgment, ASPI submits

that the Court should order anew trial pursuant to Rule 2-532(0(1)(C). ©
1. CROSS-APPEAL
A.  TheCircuit Court Erroneoudy Denied Defendants Motion For

Summary Judgment On The Ground That The January 1992
Letter WasNot A Contract.

In itsopposition to Cross's second motion for summary judgment, ASPI
requested summary judgment asthe nonmoving party, inter_alia, on the grounds
that thelanguage " digibleto participate' in the January 17, 1992 letter indicated

that futur e agreement was contemplated, thusrendering any agreement reflected in
theletter unenfor ceable. E. 956-59, 1002-04. ASPI thereafter incorporated that
argument into itsown motion for partial summary judgment. E. 1447.

For thereasonsdiscussed in the cir cuit court'sopinion and supra at 27-31,

the court erred in denying the motion for summary judgment on thebasisthat the
letter was unenfor ceable asa contract. Upon the conclusion of thiscase, the order

denying the motion for summary judgment isappealable. ags Johns Hopkins

Univ. v. Ritter, 114 Md. App. 77, 91-92, 689 A.2d 91, 98 (1996); Presbyterian
Univ. Hosp. v. Wilson, 99 Md. App. 305, 314, 637 A.2d 486, 490 (1994).

% Though Cross does not addresstheissuein his
Statement of the Case or Statement of Facts hemaintainsin passngthat thecir cuit
court erred in granting judgment notwithstanding the verdict on hisclaim for
excessvacation pay. Br. at 13. In noting that no onetold Cross he could lose his
leave by not using it, however, Crossfailsto adddressthat thewritten policy of
the company stated that an employee could accrue only 160 hour s of leave. That
fact justified the court's conclusion that, asa matter of law, Cross could not
establish a claim for excessvacation pay. E. 2809(d). Crossalso suggeststhat the
court should berequired to addressfurther theissuesthe court reserved to itself.
Br. at 29-30. However, apart from thefact that such issuesarenot mentioned in the
Statement of the Case, Cross provides no reasonswhy the court improperly
reserved theissuesto itsalf, or why itsruling wasincorrect.
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The Johns Hopkins Court noted that courts have been reluctant to overrule

a denial of summary judgment where a factual record had been developed at trial
to support a judgment for the party against whom summary judgment was sought.

Such reservations are not implicated here because the lower court granted

judgment notwithstanding the verdict, confirming that any evidence devel oped
during tria did not provide a basis for judgment for Cross. The circuit court's
conclusion was purely alegal determination. Hence, the denial of the motion for

summary judgment is appealable. Johns Hopkins, 114 Md. App. at 92. For the

same reasons that the court correctly determined that the letter was not a contract
inits grant of judgment notwithstanding the verdict, the court erred in failing to
reach that result in the ruling on the motion for summary judgment.

B. The Circuit Court Abused Its Discretion By Denying Sanctions
Against The Plaintiff.

Rule 1-341 provides that when a " court finds that the conduct of any party
in maintaining or defending any proceeding wasin bad faith or without substantial
justification, the court may require the offending party or the attorney advising
such conduct or both of them to pay to the adverse party the costs of the
proceedings and the reasonable expenses, including reasonable attorney's fees
incurred by the adverse party in opposing it." A denial of sanctions will be
overturned only for an abuse of discretion. Century | Condominium Assn. Inc. v.
Plaza Condominium Joint Ventures. et a., 64 Md. App. 107, 119, 494 A.2d 713,
720 (1985).

Nevertheless, thisisan exceptional case. Crosshad reason to know from
the outset of thiscasethat in order to withstand summary judgment or prevail at
trial hewould haveto maintain that heinformed ASPI'sprincipalsthat he
believed he was entitled to a commission on the | RS contract. Assuming that he
had not informed ASPI's principals, asthe court found and astherecord
demonstrates, Cross knew hewould haveto support hisclaim with false

testimony.
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In hisinterrogatory answers he explicitly stated that until September 11,
1996, Simon and Prussia had led him to believe that they would " honor their
exising commitment to [him]." E. 2171. The statement wasclearly intended to
mean, not that Smon and Prussia had said they would honor the 25 per cent bonus
arrangement--which they did honor in the document they provided him on

September 11, 1996--but that they would pay him the three per cent commission.

In depaogition, Crossfirg gated he had not mentioned the commission in the
January 1995 discussion with Simon. E. 1050-51. He then changed hisstory. E.
1054-55. Confronted with the profit calculationsthat alone demonstratethat he
had not let Simon and Prussia know he was claiming a commission, Crosstestified
he could not remember for whom he prepared the documents or why the
commission was not mentioned. E. 1106-10. Even if one acceptsthat his
testimony at trial wastrue, thetestimony in deposition wasfalse. I n fact, however,
the evidence compdsthe conclusion that the testimony in deposition and at trial
wer e both false,

In the case of Crosssformulafor calculating gross mar gin, the testimony
in depogtion that he had initially forgotten to include a commission in hisformula
and that hedid not know how the parenthetical infor mation was placed on
Defendant's Exhibit 6 was certainly false. Histestimony at trial that that language

had been specifically crafted to deceive Sosman was false aswell.

Despite being confronted in hisdepostion with documentary information
entirely inconsistent with hishaving told Simon and Prussia about the
commisson, Crossfiled a second mation for summary judgment, and with it an
affidavit implying that Crossand Simon knew about his commission throughout
the bidding process of securing the contract. When forced torespond to ASPI's
motion, Crossnot only attempted to midead the court concerning Sosman's
knowledge of the commisson in 1995, but made further falserepresentations
concer ning hiscommunicationsto Smon and Prussia, in order to create” a
plethora of factual disputes' that would preclude summary judgment. E. 1520.

47



Throughout thisperiod Crosswas pur suing the fraudulent conveyance claim
related to the 1995 sale of ASPI assets, maintaining that the sale was madeto
render ASPI incapable of paying hiscommission. Y et, heknew that such claim
wasfalse because heknew hethat he had failed toinform ASPI about the

commission at thetime of the sale.2s

At trial, Crosscommitted to further falsetestimony in order to explain the
documentsthat wereinconsstent with hisclaim that he had informed Smon of his
claim for the commission at the outset. The record suggestsheresorted to further
falsetestimony by fabricating a story about the December 9, 1994 meeting, Since,
apart from the evidence that the meeting never occurred (see E. 2092, 2095-112),
it made no sensefor Crossto fail to mention such a meeting earlier when
responding to ASPI'sclaim that for summary judgment on groundsthat the IRS
contract was not generated solely by him. In any event, either thetestimony at

trial or thetestimony in deposition wasfalse.

Astothe January 5, 1995 conver sation with Simon, at trial Crossinitially
maintained that he had mentioned " commission." E. 2490(d)-91(a). He then
appeared to recant that claim after being confronted with the deposition testimony
where he had merely said " agreement.” E. 2544(a)-45(c), E. 2580(d)-81(c).
Then--after recognizing that he admitted to never mentioning theword
commission prior to June 1995--again testified that he had said " commission” in

the January 5 discussion. E. 2597(c). Therecord,

however, leaveslittleroom to

26 After initially indicating an intention to appeal the grant of summary judgment
on thefraudulent conveyance daim, Crossfailed to addressthe matter in hisbrief.
However, when ASPI moved to dismissthe appeal of that issuein order that the
per caived pendency of the appeal nat interferewith the economic ar rangements of
various defendants, Cross opposed the motion for dismissal claiming that heis
continuing to pursuethat issue. See Appellant's Opposition to Motion of
Appelleesfor Dismissal of Appellant's Appeal of Order Dismissing Fraudulent
Conveyance Claim (June 28, 1999).
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doubt that, in fact, Cross never even mentioned agreement in that conver sation,

and that every one of his satementsin this case about that conver sation wasfalse.

Crosssperjury ought in and of itsdf to congtitute a bassfor sanctions?’
However, apart from the abusereflected in the perjury itsdf, the perjury
demonstratesthat Cross's bringing of thissuit, and his subsequent actions
including thefiling of his own motionsfor summary judgment and the opposition
to ASPI'smotion, werein bad faith and without substantial justification. For,

from the outset, and at each step along theway, Crossknew that central premise of
his claim not only wasfalse, but could only be supported by perjury. Indeed,
given that a crucial element of hisclaim isbased on alie, the prosecution of this

appeal isfurther bassfor sanctions.

Accordingly, ASPI requeststhat the Court rever sethe order of thecircuit
court denying sanctionsand remand the casefor a hearing on the amount of a
sanctionsawar d. Alter natively, ASPI requeststhat the Court remand the casefor a

hearing on ASPI'srequestsfor sanctions.

CONCLUSION
For thereasonsgstated above, ASPI submitsthat thecir cuit court'sgrant of

judgment notwithstanding the ver dict should be affirmed.

27 This case presentsa stark contrast to Seney v.
Seney, 97 Md. App. 544, 631 A.2d 139 (1993), wherethecourt overturned an
award of attorney'sfeesagaing a party who had changed histestimony during
the course of trial. In that case, athird party defendant had initially sated in
interrogatoriesand depogtion that hiswife had signed certain documentsthen
later stated that he had signed the document with hiswife'sauthorization. In
finding that in the circumstances of that case, perjury alonewas an insufficient
basisfor sanctions, the court pointed out, inter alia, that the party " had been hauled
into court asathird party defendant [and] hiserroneous or false testimony was not
diapositive of the outcome of thecase." 97 Md. at 544, 631 A.2d at 144. Herethe
plaintiff choseto bring a suit that could only be maintained by false testimony, the
testimony went tothe heart of the case, and, rather than ultimately providing
truthful testimony asin Seney, testified falsdy through thetrial.
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With respect to its cross-appeal, ASPI submits that the Court should reverse
the circuit's court's denial of summary judgment on ASPI's claim that the January
17, 1992 |etter did not constitute a contract. ASPI also submits that the Court

should reverse the circuit court's orders denying sanctions to ASPI and remand the

case for ahearing on the amount of a sanctions award.
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